
 

 

SETTLEMENT AGREEMENT AND RELEASE 

This Settlement Agreement and Release (“Agreement” or “Settlement Agreement”), dated 

as of April 29, 2021, is made and entered into by and among the following parties: (i) Debbie 

Carthan, Bernadette Beekman, Julia A. Harris, Cassondra Joseph, Margo Kyler Knight, Jane 

Lefkowitz, Leslie Levitt-Raschella, Kelly Whitaker (formerly known as Kelly McGurn), Dennis 

Meduri, Giorgina Meduri, Greta Moss, Alexandria Rudolph, Jeanne Sacklow, Erika Targum, and 

Mark Wade (“Representative Plaintiffs”), individually and on behalf of the Class, by and through 

Timothy J. Peter of Faruqi & Faruqi, LLP and Janine Pollack of Calcaterra Pollack LLP (“Class 

Counsel”); and (ii) Hudson’s Bay Company ULC (formerly known as Hudson’s Bay Company), 

Saks Incorporated, Saks Fifth Avenue LLC, Saks & Company LLC, and Lord & Taylor LLC 

(collectively, “Defendants”) (together with Representative Plaintiffs, the “Parties”), by and 

through its counsel of record, Gregory T. Parks of Morgan, Lewis & Bockius LLP. 

RECITALS 

1.01. On April 5, 2018, the action styled Beekman v. Lord & Taylor, LLC, Case No. 1:18-

cv-005210-UNA was filed in the United States District Court for the District of Delaware (the 

“Beekman Action”) against Lord & Taylor LLC.  On October 5, 2018, Lord & Taylor LLC filed 

its Motion to Transfer the action to the Southern District of New York pursuant to 28 U.S.C. § 

1404(a).  The Motion to Transfer was granted on April 25, 2019, transferring the Beekman Action 

on May 9, 2019 as Case No. 1:19-cv-04199.  On April 11, 2018, the action styled Sacklow v. Saks 

Incorporated, Case No. 3:18-cv-00360 was filed in the United States District Court for the Middle 

District of Tennessee (the “Sacklow Action”) against Saks Incorporated.  On November 6, 2018, 

Saks Incorporated filed its Motion to Transfer the action to the Southern District of New York 

pursuant to 28 U.S.C. § 1404(a).  The Motion to Transfer was granted on April 25, 2019, 

transferring the Sacklow Action on May 9, 2019 as Case No. 1:19-cv-04186.  On June 8, 2018, the 
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action styled Rudolph v. Saks & Company LLC, Case No. 2:18-cv-05107 was filed in the United 

States District Court for the Central District of California (the “Rudolph Action”), against Saks & 

Company LLC.  On September 12, 2018, Plaintiff Alexandria Rudolph and Saks & Company LLC 

jointly stipulated to transfer the Rudolph Action to the Southern District of New York.  The joint 

stipulation was granted on September 13, 2018, transferring the Rudolph Action on September 18, 

2018 as Case No. 1:18-cv-08472.  Defendants moved to dismiss the Rudolph Action, and the Court 

issued an order on May 7, 2019 granting in part and denying in part that motion.   

1.02. On August 9, 2019, the plaintiffs in the Beekman Action, Sacklow Action, and 

Rudolph Action filed a Consolidated Class Action Complaint in the Southern District of New York 

in the newly styled action In re Hudson’s Bay Company Data Security Incident Consumer 

Litigation, Case No. 1:18-cv-08472 against Defendants (the “Litigation”), with the following 

plaintiffs: Bernadette Beekman, Debbie Carthan, John Cona, Wendy Haggarty, Julia A. Harris, 

Cassondra Joseph, Margo Kyler Knight, Jane Lefkowitz, Leslie Levitt-Raschella, Kelly Whitaker 

(formerly known as Kelly McGurn), Dennis Meduri, Georgina Meduri, Greta Moss, Larry Payne, 

Alexandria Rudolph, Jeanne Sacklow, Hope Tafet, Erika Targum, Latusha Vains and Mark Wade.  

A Second Consolidated Amended Class Action Complaint was filed on September 20, 2019, 

removing plaintiffs Bernadette Beekman, John Cona, Hope Tafet, Latusha Vains, and Larry Payne 

(the “Complaint”).  The Complaint asserts claims against Defendants for negligence, breach of 

implied contract, unjust enrichment/quasi-contract, breach of confidence, and violations of the 

following acts: Arizona Consumer Fraud Act, California Unfair Competition Law, California 

Consumer Legal Remedies Act, California Customer Records Act, Connecticut’s Unfair Trade 

Practices Act, Florida Deceptive and Unfair Trade Practices Act, Illinois Consumer Fraud Act, 

New Jersey Consumer Fraud Act, New Jersey Consumer Security Breach Disclosure Act, New 
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York Consumer Law for Deceptive Acts and Practices, Texas Deceptive Trade Practices and 

Consumer Protection Act, Nevada Deceptive Trade Practices Act, and Georgia Fair Business 

Practices Act arising out of the “Security Incident” (defined in ¶ 1.24 below). 

1.03. On November 18, 2019, Defendants moved to dismiss the Complaint, arguing that 

it should be largely dismissed pursuant to Fed. R. Civ. P. 12(b)(1) and (b)(6).  As of the execution 

of this Agreement, the Court has not yet issued a decision on Defendants’ Motion to Dismiss 

Plaintiffs’ Second Consolidated Amended Class Action Complaint.  

1.04. Defendants deny all material allegations of the Complaint.  Defendants specifically 

dispute that they are liable in any way for the Security Incident and that Representative Plaintiffs 

and putative class members are entitled to any relief from Defendants.  Defendants further assert 

that neither the Representative Plaintiffs nor the putative class have suffered harm and that the 

complications of managing a potential trial in this matter would preclude class certification in the 

absence of a settlement.  Nevertheless, given the risks, uncertainties, burden, and expense of 

continued litigation, Defendants have agreed to settle this Litigation on the terms set forth in this 

Agreement, subject to Court approval. 

1.05. This Agreement resulted from good faith, arm’s-length settlement negotiations, 

including mediation sessions before the Hon. Diane Welsh (Ret.).  Prior to the mediation, 

Defendants produced, and Class Counsel reviewed, a substantial number of documents relating to 

the Security Incident, including a Payment Card Industry (“PCI”) Forensic Investigation Report, 

which outlines Defendants’ terminals affected by the malware according to the investigator; 

correspondence between Defendants and various financial institutions; internal communications 

of Defendants related to the incident and data security measures; and relevant insurance policies.   
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1.06. Class Counsel represent that they conducted a thorough examination and evaluation 

of the relevant law and facts to assess the merits of the claims to be resolved in this Settlement 

Agreement and how best to serve the interests of the putative class in the Litigation.  Based on this 

investigation and the negotiations described above, Class Counsel have concluded, taking into 

account the sharply contested issues involved, the risks, uncertainty and cost of further prosecution 

of this Litigation, and the substantial benefits to be received by the Settlement Class pursuant to 

this Agreement, that a settlement with Defendants on the terms set forth in this Agreement is fair, 

reasonable, adequate and in the best interests of the Settlement Class. 

1.07. The Parties understand, acknowledge, and agree that the execution of this 

Agreement constitutes the settlement and compromise of disputed claims.  This Agreement is 

inadmissible as evidence against any of the Parties except to enforce the terms of the Agreement 

and is not an admission of wrongdoing or liability on the part of any of the Parties to this 

Agreement.  It is the Parties’ desire and intention to enter into a full, complete, and final settlement 

and resolution of all existing disputes and claims as set forth herein. 

1.08. The settlement contemplated by this Agreement is subject to preliminary and final 

approval by the Court.  This Agreement is intended by the Parties to fully, finally, and forever 

resolve, discharge, and settle all claims and causes of action asserted, or that could have been 

asserted, against Defendants and the other Released Persons (as defined in ¶¶ 1.8 and 1.21 below) 

arising out of or relating to the Security Incident, by and on behalf of the Representative Plaintiffs 

and Settlement Class Members (as defined in ¶ 1.31 below), and any other such actions by and on 

behalf of any other consumers and putative classes of consumers originating, or that may originate, 

in jurisdictions in the United States. 
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1. DEFINITIONS. 

As used in the Settlement Agreement, the following terms have the meanings specified 

below: 

1.1. “Approved Claim” means a Settlement Claim approved by the Settlement 

Administrator pursuant to ¶ 2.2 of this Settlement Agreement.  

1.2. “Claims Administration” means the processing of Claim Forms received from 

Settlement Class Members and the processing of Settlement Benefits on Approved Claims by or 

as directed by the Settlement Administrator, and other tasks related to the Settlement as directed 

and approved by Class Counsel and counsel for Defendants. 

1.3. “Claims Deadline” means the deadline by which Settlement Class Members must 

submit any Settlement Claims. 

1.4. “Claim Form” means the claim forms attached as Exhibits A-1 and A-2, or a claim 

form approved by the Court that is substantially similar to Exhibits A-1 and A-2. 

1.5. “Claims Period” means the time for Settlement Class Members to submit claims, 

running from the commencement of the Notice Program through the Claims Deadline. 

1.6. “Class” means all persons who used their credit, debit or prepaid debit card (other 

than a Saks First branded credit card) at a Saks, Saks OFF 5TH, or Lord & Taylor store in the 

United States and in U.S. territories during the Exposure Window.  Excluded from the Class are 

Defendants, any of their parents or subsidiaries, any entities in which they have a controlling 

interest, as well as their current and former officers, directors, corporate affiliates, legal 

representatives, heirs, predecessors, successors, and assigns.  Also excluded are any judges to 

whom this case is assigned as well as his or her judicial staff and immediate family members. 

1.7. “Class Counsel” means Timothy J. Peter of Faruqi & Faruqi, LLP and Janine 

Pollack of Calcaterra Pollack LLP.  
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1.8. “Defendants” means Hudson’s Bay Company ULC, Saks Incorporated, Saks Fifth 

Avenue LLC, Saks & Company LLC, and Lord & Taylor LLC. 

1.9. “Class Member” and “Class Members” mean all persons who fall within the 

definition of the Class. 

1.10. “Costs of Settlement Administration” mean all actual costs associated with or 

arising from Claims Administration and the Notice Program as set forth in ¶ 4.  

1.11. “Defendant Hudson’s Bay Company” means Hudson’s Bay Company ULC alone 

and not Saks Incorporated, Saks Fifth Avenue LLC, Saks & Company LLC, and Lord & Taylor 

LLC. 

1.12. “Effective Date” means the first date by which all of the events and conditions 

specified in ¶ 10.1 herein have occurred and been met. 

1.13. “Exposure Window” means the period May 1, 2017 through April 1, 2018, the date 

range alleged to be associated with the Security Incident.  

1.14.  “Judgment” means a final order and judgment rendered by the Court that, among 

other things, finally approves the Settlement Agreement and is consistent with ¶¶ 3.2, 8.2 and 8.3 

and is in the form of, or materially in the form of, the proposed Final Approval Order and Judgment 

attached as Exhibit F. 

1.15. “Notice Program” means the notice plan to be disseminated to the Class pursuant 

to the Preliminary Approval Order and ¶¶ 4.1 to 4.8 of this Settlement Agreement.  

1.16. “Parties” mean, collectively, Defendants and Representative Plaintiffs, individually 

and on behalf of the Class. 

1.17. “Payment Card” means a credit, debit or prepaid debit card (other than a Saks First 

branded credit card).   
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1.18. “Personal Information” means information that is or could be used, whether on its 

own or in combination with other information, to identify, locate, or contact a person, and further 

includes, without limitation, names, addresses, Payment Card numbers, expiration dates, security 

and service codes, and any other Payment Card related information. 

1.19. “Plaintiffs’ Counsel” means Faruqi & Faruqi, LLP; Calcaterra Pollack LLP; 

Balestriere Fariello LLP; Barnow and Associates, P.C.; Stull, Stull, & Brody; Levin Sedran & 

Berman, LLP; Goldenberg Schneider, LPA; Mason Lietz & Klinger LLP; The Sultzer Law Group 

P.C.; Wolf Haldenstein Adler Freeman & Herz LLP; Kaplan Fox & Kilsheimer LLP; Morgan & 

Morgan Complex Litigation Group; The Grant Law Firm, PLLC; Kantrowitz, Goldhamer & 

Graifman, P.C.; Anderson Sleater Sianni, LLC; and Sanford Heisler Sharp, LLP.   

1.20. “Preliminary Approval Order” means an order preliminarily approving the 

Settlement Agreement and, among other things, ordering that notice be provided to the Class, in 

the form of or materially in the form of the proposed Preliminary Approval Order attached as 

Exhibit E. 

1.21. “Released Persons” mean Defendants, and their current and former parent 

companies, subsidiaries, affiliated individuals and entities, divisions, legal successors, 

predecessors (including companies they have acquired, purchased or absorbed), assigns, and joint 

venturers, and each and all of their respective officers, partners, directors, owners, stockholders, 

servants, agents, shareholders, members, managers, principals, investment advisors, consultants, 

employees, representatives, attorneys, accountants, lenders, underwriters, benefits administrators, 

investors, funds, indemnitees, insurers, and reinsurers, past, present, and future, and all persons 

acting under, by through, or in concert with any of them. 



 

 -8- 
 

1.22. “Released Claims” mean any and all injuries, losses, damages, costs, expenses, 

compensation, claims, suits, rights, rights of set-off and recoupment, demands, actions, 

obligations, and causes of action, and liabilities of any and every kind, nature, type, description, 

or character, whether known or unknown, contingent or vested, in law or in equity, based on direct 

or vicarious liability, and regardless of legal theory, of any Settlement Class Member that: (a) 

relate to, are based on, concern, or arise out of any allegation that Defendants or any of the other 

Released Persons has any liability for the Security Incident; or (b) were asserted or could have 

been asserted (whether individually or on a class-wide basis) in the Litigation based on the facts 

alleged in the Complaint, including without limitation, any claims alleging negligence, negligence 

per se, breach of contract, breach of implied contract, breach of fiduciary duty, breach of 

confidence, invasion of privacy, misrepresentation (whether fraudulent, negligent, or innocent), 

unjust enrichment, bailment, wantonness, and/or failure to provide adequate notice pursuant to any 

breach notification statute or common law duty, and any federal, state, or local statutory or 

regulatory claims, including, but not limited to, the consumer protection laws and unfair and 

deceptive trade practice laws or other common laws or statutes of all fifty (50) states, U.S. 

territories, and the United States, and further including, but not limited to, any and all claims for 

damages, injunctive relief, disgorgement, declaratory relief, equitable relief, attorneys’ fees, costs, 

expenses, pre-judgment interest, credit monitoring services, the creation of a fund for future 

damages, statutory damages, punitive damages, special damages, exemplary damages, restitution, 

the appointment of a receiver, and any other form of relief that any Settlement Class Member has, 

has asserted, could have asserted, or could assert against any of the Released Persons based on, 

relating to, concerning, or arising out of the Security Incident (including but not limited to the 

alleged theft or compromise of Payment Card information and other Personal Information) or the 
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allegations, facts, or circumstances described in the Litigation and/or Complaint.  The Released 

Claims shall not release any Representative Plaintiff or Settlement Class Member’s right to enforce 

this Settlement Agreement.  The Released Claims shall be accorded the broadest preclusive scope 

and effect permitted by law against the Settlement Class Members and this definition of Released 

Claims is a material term of this Settlement Agreement.   

1.23. “Report on Compliance” means an annual report conducted by a PCI-approved 

Qualified Security Assessor pursuant to PCI rules and requirements to assess a merchant’s 

compliance with PCI requirements. 

1.24. “Security Incident” means the third-party criminal cyberattack and the related 

consequences of that attack occurring between approximately May 1, 2017 and approximately  

April 1, 2018 affecting certain of Defendants’ retail stores, including the placement of malware on 

point of sale systems targeting customers’ Payment Card information as more fully described in 

Defendants’ disclosures of April 2018, and that is the subject of the Litigation and Complaint.  

1.25. “Settlement Administrator” means Analytics LLC, as agreed by the Parties, which 

is experienced in formulating and effectuating notice programs and administering class action 

claims, generally and specifically those of the type provided for and made in data breach litigation. 

1.26. “Settlement Benefits” mean the amounts potentially recoverable and the protection 

potentially receivable by a Settlement Class Member under ¶ 2.1 of this Settlement Agreement. 

1.27. “Settlement Claim” means a claim or request by means of a Claim Form for any of 

the Settlement Benefits. 

1.28. “Settlement Class” means all Class Members except those who timely and validly 

request exclusion from the Settlement Class. 
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1.29. “Settlement Class Member” and “Settlement Class Members” mean all persons 

who fall within the definition of the Settlement Class. 

1.30. “Unknown Claims” means any of the Released Claims that any Settlement Class 

Member, including any of the Representative Plaintiffs, does not know or suspect to exist in his/her 

favor at the time of the release of the Released Persons that, if known by him or her, might have 

affected his or her settlement with and release of the Released Persons, or might have affected his 

or her decision not to object to this Settlement Agreement, to request exclusion, and/or to 

participate in the Settlement Class.  With respect to any and all Released Claims, the Parties 

stipulate and agree that upon the Effective Date, Representative Plaintiffs expressly shall have, 

and each of the other Settlement Class Members shall be deemed to have, and by operation of the 

Judgment shall have, waived the provisions, rights, and benefits conferred by California Civil 

Code § 1542 to the extent applicable, and also any and all provisions, rights, and benefits conferred 

by any law of any state, province, or territory of the United States (including, without limitation, 

Montana Code Ann. § 28-1-1602; North Dakota Cent. Code § 9-13-02; and South Dakota Codified 

Laws § 20-7-11), which is similar, comparable, or equivalent to California Civil Code §1542, 

which provides: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE 

CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO 

EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE 

AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY 

AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR OR RELEASED 

PARTY. 
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Settlement Class Members, including Representative Plaintiffs may hereafter discover facts in 

addition to, or different from, those that they now know or believe to be true with respect to the 

subject matter of the Released Claims, but Representative Plaintiffs expressly shall have, and each 

other Settlement Class Member shall be deemed to have, and by operation of the Judgment shall 

have, upon the Effective Date, fully, finally, and forever settled and released any and all Released 

Claims, including Unknown Claims.  The Parties acknowledge, and Settlement Class Members 

shall be deemed by operation of the Judgment to have acknowledged, that the foregoing waiver is 

a material element of the Settlement Agreement. 

1.31. “Valid Claim Form” means a Claim Form submitted by a Settlement Class Member 

that includes an Approved Claim. 

2. COMPENSATORY AND STRUCTURAL RELIEF. 

2.1. Amounts Recoverable. 

2.1.1. Settlement Class Members are eligible to submit a single Settlement Claim 

for either Tier 1 or Tier 2 relief, but not both, as outlined herein.   

2.1.2. Tier 1 - Settlement Class Members who submit a Claim Form in the form 

attached as Exhibit A-1 that: (i) either (a) via online submission, provides proof of a Payment Card 

transaction (via receipt, Payment Card statement, or other proof of transaction) during the 

Exposure Window; or (b) by hard copy mail, provides a written statement under penalty of perjury 

that they made a transaction at a Saks, Saks OFF 5TH, or Lord & Taylor store in the U.S., or the 

U.S. territories, using a Payment Card during the Exposure Window together with the store 

location (city/state), the approximate date of the transaction, the last four digits of the Payment 

Card number used, and a general description of what they bought or returned; and (ii) indicates on 

the Claim Form in the space provided that they spent time monitoring Payment Card statement(s) 

or taking other steps to address the Security Incident, shall receive $30 if the Settlement Claim is 
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determined to be an Approved Claim by the Settlement Administrator.  Regardless of the number 

of affected Payment Cards for any given Settlement Class Member, only one (1) $30 payment will 

be issued per Settlement Class Member under Tier 1. 

2.1.3. Tier 2 - Settlement Class Members who submit a Claim Form in the form 

attached as Exhibit A-2 via online submission, and provide both proof of a Payment Card 

transaction at a Saks, Saks OFF 5TH, or Lord & Taylor store in the U.S., or the U.S. territories, 

(receipt or Payment Card statement or other proof of transaction) during the Exposure Window 

and documented proof of extraordinary out-of-pocket fraud costs that were not reimbursed, 

including: (1) costs and expenses spent addressing identity theft or fraud; (2) losses caused by 

restricted access to funds (e.g., costs of taking out a loan, ATM withdrawal fees); (3) late fees, 

declined payment fees, overdraft fees, returned check fees, customer service fees, and/or card 

cancellation or replacement fees; (4) unauthorized charges on credit or debit cards; (5) 

unauthorized withdrawal of funds from bank accounts (e.g., checking, savings and money market); 

and (6) other documented losses that were not reimbursed, shall receive the amount of those 

documented costs, plus $30 for time spent dealing with the effects of those costs, up to a cap of 

$5,000 if the Settlement Claim is determined to be an Approved Claim by the Settlement 

Administrator.  For Tier 2 only, Settlement Class Members may submit a Claim Form for each 

separate card included in the Class definition, but the total payment to any particular Settlement 

Class Member may not exceed $5,000. 

2.1.4. Settlement Class Members seeking any benefit under ¶ 2.1.2 or ¶ 2.1.3 must 

complete and submit a Claim Form in the form attached as Exhibit A-1 or Exhibit A-2 to the 

Settlement Administrator, submitted electronically in accordance with the requirements for 

electronic submission of a Claim Form (or postmarked) on or before the Claims Deadline.   
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(a) Settlement Claims submitted after the Claims Deadline will not be 

timely and will not qualify for approval as set forth in ¶¶ 2.1-2.2 and will be rejected.  The Claims 

Deadline shall be set by the Court in the Preliminary Approval Order.  The parties propose a Claims 

Deadline that is 192 days after the Preliminary Approval Order . 

(b) The Settlement Administrator shall use reasonable and industry 

standard procedures to eliminate duplicate Settlement Claims such that each Settlement Class 

Member receives no more than one (1) payment as contemplated by ¶ 2.1.2 or ¶ 2.1.3. 

(c) The Claim Form must be verified by the Settlement Class Member 

with a statement that his or her Settlement Claim is true and correct, to the best of his or her 

knowledge and belief, and for Settlement Class Members submitting claims under ¶ 2.1.2(i)(b), 

that their submission is being made under penalty of perjury.  Notarization of the Claim Form shall 

not be required.  The Claim Form may be completed electronically (where permissible) in 

accordance with the requirements for electronic submission of a Claim Form.  Documentation, 

where required to qualify for a Settlement Benefit, may be submitted electronically (where 

permissible) in accordance with procedures for electronic Claim Form submission.  Failure to 

provide such supporting documentation as requested on the Claim Form shall result in denial of 

the Settlement Claim in question to the extent it claims such Settlement Benefit.   

2.2. Claims Process.  A Settlement Claim as to a Settlement Benefit shall be deemed an 

Approved Claim, and a Claim Form shall be deemed a Valid Claim Form, only if and only to the 

extent both the Settlement Claim and Claim Form in question meet all requirements of ¶ 2.1 that 

are applicable to such Settlement Claim, Settlement Benefit and Claim Form.  The Settlement 

Administrator, in its sole discretion to be reasonably exercised, will determine whether and, if so, 

to what extent a Settlement Claim is to be deemed an Approved Claim and a Claim Form is to be 
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deemed a Valid Claim Form under the preceding sentence of this ¶ 2.2.  In addition to the 

procedure set forth below for review and approval of Claim Forms, the Settlement Administrator 

may reject a Claim Form where there is evidence of fraud (as determined under the Settlement 

Administrator’s policies and procedures and approved by the Parties).  

2.2.1. Upon receipt of an incomplete or unsigned Claim Form or a Claim Form 

that is not accompanied by sufficient documentation or information to determine whether and if 

so to what extent the Settlement Claim included in such Claim Form should be deemed an 

Approved Claim, the Settlement Administrator shall request additional information (“Claim 

Supplementation”) and give the claimant 30 days to provide the requested Claim Supplementation 

before rejecting the claim.  Requests for Claim Supplementation shall be made within 30 days after 

the Claims Deadline.  In the event of unusual circumstances interfering with compliance during 

the 30-day period, the claimant may request and, for good cause shown (e.g., illness, military 

service, out of the country, mail failures, lack of cooperation of third parties in possession of 

required information, etc.), shall be given a reasonable extension of the 30-day deadline in which 

to comply; however, in no event shall the deadline be extended to later than 30 days from the 

Effective Date.  If the requested Claim Supplementation is not timely provided, then the Claim 

Form will be deemed invalid and the Settlement Claim shall not be deemed an Approved Claim. 

2.2.2. Prior to determining that any Settlement Claim is or is not to be deemed an 

Approved Claim and any Claim Form is or is not to be deemed a Valid Claim Form under ¶ 2.2, 

the Settlement Administrator shall offer Defendants’ counsel and Class Counsel an opportunity to 

review and comment on any or all Settlement Claims and Claim Forms and provide additional 

information to the Settlement Administrator regarding the approval of any Settlement Claims or 

Claim Form.  The Parties in any event agree that no determination that any Settlement Claim is to 



 

 -15- 
 

be deemed an Approved Claim or any Claim Form is to be deemed a Valid Claim Form shall be 

deemed to constitute a finding against or in favor of any Party, or an admission or waiver by any 

Party, as to any matter of fact, law or evidence having any collateral effect on any claim in the 

Litigation or in any other proceeding before any other forum or authority.  The Parties further 

agree that no such determination that any Settlement Claim is to be deemed an Approved Claim 

or any Claim Form is to be deemed a Valid Claim Form shall be submitted to or admissible in any 

other proceeding or before any other forum or authority.  Following this process, the Claims 

Administrator shall provide a report (the “Calculation Report”) to the Parties determining the 

aggregate amount that Defendant Hudson’s Bay Company shall pay to the Settlement Class 

Members along with instructions for payment of that amount and a completed W-9 for the payee 

of the amount (the “HBC Payment”) shall be provided by the Settlement Administrator to HBC.   

2.2.3. Following expiration of the Claims Deadline and all deadlines applicable to 

all requests for Claim Supplementation and following the process in the foregoing sections, the 

Settlement Administrator shall within 30 days determine whether and if so to what extent each 

Settlement Claim shall be deemed an Approved Claim.  

2.2.4. The Settlement Administrator shall provide periodic updates to Class 

Counsel and Defendants regarding Claim Form submissions beginning within 30 business days 

after the commencement of the Notice Program continuing on a weekly basis thereafter through 

the Claims Deadline and thereafter as needed.   

2.2.5. Aggregate Cap.  Defendant Hudson’s Bay Company shall fund payment of 

all Approved Claims as outlined under ¶ 2.1.2 and ¶ 2.1.3, provided however that Defendant 

Hudson’s Bay Company’s liability for funding such payments shall not exceed $2,000,000 (the 

“Aggregate Cap”).  In no event shall Defendant Hudson’s Bay Company’s liability to fund 
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payments under this paragraph exceed the Aggregate Cap, it being understood and agreed in this 

regard that in the event the sum of the aggregate amount fundable for Approved Claims for 

payments under ¶ 2.1.2 and ¶ 2.1.3 equals an amount that exceeds the Aggregate Cap, the amount 

of payment for each Approved Claim under ¶ 2.1.2 and ¶ 2.1.3 shall be reduced by a pro rata 

percentage such that Defendant Hudson’s Bay Company’s liability to fund payments under this 

paragraph does not exceed the Aggregate Cap. 

2.3. Defendants shall provide Representative Plaintiffs with a statement about the full 

value of the structural relief as outlined in ¶ 2.5 herein, at least 14 days prior to any motion for 

Preliminary Approval of this settlement. 

2.4. Settlement Expenses.  All Costs of Settlement Administration shall be paid to the 

Settlement Administrator and borne alone by Defendants provided, however, that any such 

Settlement Expenses over $250,000 shall be borne by Plaintiffs’ Counsel.    Within five (5) days 

of the Court’s granting of Preliminary Approval, the Settlement Administrator shall issue an 

invoice to Defendant Hudson’s Bay Company for the Costs of Settlement Administration.  Within 

twenty (20) days of the invoice, , Defendant Hudson’s Bay Company or one of its insurers shall 

pay the Costs of Settlement Administration to the Settlement Administrator. 

2.5. Structural Relief.  For three (3) years, the banners, brands, and stores that Defendant 

Hudson’s Bay Company still owns or operates in the United States shall agree to the following 

structural relief:  

2.5.1. Hiring a qualified security assessor on an annual basis to assess compliance 

with PCI Data Security Standard requirements and achieving a Report on Compliance that 

evidences compliance with all such requirements; 
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2.5.2. Conducting annual PCI penetration testing of the cardholder environment 

in compliance with PCI DSS Section 11.3, and remediating all critical vulnerabilities where 

feasibly possible; 

2.5.3. Operating a system that is designed to encrypt or tokenize Payment Card 

information at the pin pad level of the point of sale terminals in stores or otherwise renders payment 

card information unreadable at the pin pad level using a method like encryption or tokenization 

that is approved under PCI standards; 

2.5.4. Maintaining written information security programs, policies and 

procedures; and 

2.5.5. Written confirmation to Class Counsel from Defendants that the items in 

PCI Forensic Investigation Report (Version 6.1) related to the Security Incident were completed 

and have not been reversed or undone (except that different technologies, vendors, or solutions 

may be used to achieve the same result).  

3. PRELIMINARY APPROVAL AND FINAL APPROVAL. 

3.1. Within 30 days of the execution of the Settlement Agreement, Class Counsel shall 

submit this Settlement Agreement to the Court as part of an unopposed motion for preliminary 

approval of the Settlement Agreement.  The motion for preliminary approval shall request entry 

of a Preliminary Approval Order in the form attached hereto as Exhibit E, or an order substantially 

similar to such form, requesting, inter alia: 

(a) conditional certification of the Class for settlement purposes only; 

(b) preliminary approval of the Settlement Agreement; 

(c) appointment of Timothy J. Peter of Faruqi & Faruqi, LLP and Janine 

Pollack of Calcaterra Pollack LLP as Settlement Class Counsel; 
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(d) appointment of the Representative Plaintiffs as Class 

Representatives; 

(e) a preliminary injunction prohibiting the Class from filing, 

prosecuting, continuing, intervening in, or participating (as class members or otherwise) in any 

other lawsuit or proceeding arising out of the Released Claims pending final approval of the 

Settlement Agreement;  

(f) approval of and direction to conduct the Notice Program to be 

initiated within sixty (60) days of the date of Preliminary Approval, including the notice plan set 

forth in the Declaration of Richard W. Simmons of Analytics Consulting LLC attached hereto as 

Exhibit D as the best notice practicable as required by Rule 23; 

(g) approval of a press release (“Press Release”) substantially similar to 

the one attached hereto as Exhibit B and long form notice (“Long Notice”) substantially similar to 

the one attached hereto as Exhibit C.  The Long Notice shall include a fair summary of the Parties’ 

respective litigation positions, the general terms of the settlement set forth in the Settlement 

Agreement, instructions for how to object to or opt-out of the settlement, the process and 

instructions for making Settlement Claims to the extent contemplated herein, and the date, time 

and place of the Final Approval Hearing; 

(h) appointment of the Settlement Administrator; and 

(i) approval of a Claim Form substantially similar to that attached 

hereto as Exhibits A-1 and A-2. 

3.2. Within ninety-nine (99) days after the date Preliminary Approval is granted, Class 

Counsel shall submit motions for final approval and for attorneys’ fees, costs and plaintiffs’ service 

awards. The proposed Judgment that shall be filed with the motion for final approval shall be in a 
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form as set forth in Exhibit F as agreed upon by Defendants and Class Counsel.  Such proposed 

Judgment shall, among other things: 

(a) Determine that the Settlement Agreement is fair, adequate, and 

reasonable; 

(b) Finally certify the Settlement Class for settlement purposes only; 

(c) Determine that the Notice Program satisfies due process 

requirements; 

(d) Dismiss all claims in the Complaint with prejudice; 

(e) Bar and finally enjoin the Settlement Class from filing, prosecuting, 

continuing, intervening in, or participating (as class members or otherwise) in any other lawsuit or 

proceeding arising out of the Released Claims; and  

(f) Release and forever discharge Defendants and the other Released 

Persons from the Released Claims, as provided for in this Settlement Agreement. 

3.3. The Final Approval Hearing will be held at least one hundred and sixty-two (162) 

days after the Preliminary Approval Date. 

4. NOTICE PROGRAM. 

4.1. Within ten (10) days of the filing of the Motion for Preliminary Approval, 

Defendants shall provide notice to state Attorneys General or others as required by 28 U.S.C. § 

1715(b).   

4.2. Within sixty (60) days of the Preliminary Approval Order, the Settlement 

Administrator shall cause notice to be disseminated to the Class pursuant to the Notice Program in 

accordance with the notice plan set forth in Exhibit D in order to comply with all applicable laws, 

including, but not limited to the Due Process Clause of the United States Constitution and Fed. R. 
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Civ. P. 23, and be effectuated pursuant to provisions set forth below, the costs of which shall be 

Costs of Settlement Administration.   

4.3. Notice shall include a dedicated settlement website established by the Settlement 

Administrator (the “Settlement Website”). 

4.3.1. Within 60 days after the Preliminary Approval Order, the Settlement 

Administrator shall establish the dedicated Settlement Website and shall maintain and update the 

website throughout the Claims Period.  The Settlement Website will include the Press Release, 

Long Notice, and Claim Form approved by the Court, as well as this Settlement Agreement and 

important documents from the litigation such as the operative complaint.  A toll-free help line shall 

be made available to address Settlement Class Members’ inquiries.  The Settlement Administrator 

also will provide copies of the Press Release, Long Notice, and Claim Form approved by the Court, 

as well as this Settlement Agreement, upon request. 

4.3.2. Within 60 days after the Preliminary Approval Order, the Press Release, as 

set forth in Exhibit B, shall be issued by the Settlement Administrator through PR Newswire as 

well as any other forms of publication notice pursuant to the notice plan set forth in Exhibit D.  

4.4. The Notice Program shall be subject to approval by the Court as meeting 

constitutional due process requirements. 

4.5. The Long Notice, Press Release, and Claim Form approved by the Court may be 

adjusted in non-material ways by the Settlement Administrator, solely in consultation with and by 

agreement of the Parties, as may be reasonable and necessary and not inconsistent with such 

approval. 
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4.6. Prior to the Final Approval Hearing, Class Counsel shall cause to be filed with the 

Court an appropriate affidavit or declaration from the Settlement Administrator with respect to 

complying with the Court-approved Notice Program. 

4.7. The Notice Program shall be deemed to commence no later than 60 days following 

entry by the Court of a Preliminary Approval Order in the form attached hereto as Exhibit E, or an 

order substantially similar to such form. 

4.8. Defendants will provide a declaration stating that Defendants do not have 

information that would allow direct notice via email or postal mail to the Settlement Class. 

5. OPT-OUT PROCEDURES. 

5.1. Each Class Member wishing to opt-out of the Settlement Class shall individually 

sign and timely submit written notice of such intent to the designated Post Office box established 

by the Settlement Administrator.  The written opt-out notice must clearly manifest a person’s intent 

to be excluded from the Settlement Class. 

5.1.1. The written opt-out notice must include the individual’s name and address; 

a statement that he or she wants to be excluded from the Settlement Class; and the individual’s 

signature.   

5.1.2. To be effective, written opt-out notice must be postmarked no later than 120 

days from the date of entry of the Preliminary Approval Order.   

5.1.3. No later than 130 days from the date of entry of the Preliminary Approval 

Order, the Settlement Administrator shall provide the Parties with: (a) copies of all completed opt-

out notifications, and (b) a final list of all who have timely and validly excluded themselves from 

the Settlement Class (the “Opt-Out Members”).  No later than 10 days prior to the Final Approval 

Hearing, Class Counsel shall file this list of Opt-Out Members with the Court for purposes of being 

attached to the Judgment to be entered upon final approval. 
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5.2. All Class Members who submit valid and timely notices of their intent to be 

excluded from the Settlement Class shall not receive any Settlement Benefits under or be bound 

by the terms of this Settlement Agreement.  All Class Members who submit valid and timely 

notices of their intent to be excluded from the Settlement Class shall also waive and forfeit any 

and all rights he or she may have to appear separately and/or to object to the Settlement Agreement.  

All Class Members who do not submit valid and timely notices of their intent to be excluded from 

the Settlement Class shall be bound by the terms of this Settlement Agreement and the Judgment 

entered thereon. 

6. OBJECTION PROCEDURES. 

6.1. Each Settlement Class Member desiring to object to the Settlement Agreement shall 

submit a timely written notice of his or her objection.  Such notice shall state: (i) the objector’s 

full name, address, telephone number, and e-mail address (if any); (ii) information identifying the 

objector as a Settlement Class Member, including proof that the objector is a member of the 

Settlement Class; (iii) a written statement of all grounds for the objection, accompanied by any 

legal, factual and evidentiary support for the objection the objector believes applicable; (iv) the 

identity of all counsel representing the objector (if any), including any former or current counsel 

who may be entitled to compensation for any reason related to the objection; (v) a list of all persons 

who will be called to testify at the Final Approval Hearing in support of the objection; (vi) a 

statement confirming whether the objector intends to personally appear and/or testify at the Final 

Approval Hearing; (vii) the objector’s signature and the signature of the objector’s duly authorized 

attorney or other duly authorized representative; (viii) a list, by case name, court, and docket 

number, of all other cases in which the objector (directly or through counsel) has filed an objection 

to any proposed class action settlement within the last 3 years; (ix) a list, by case name, court, and 

docket number, of all other cases in which the objector’s counsel (on behalf of any person or entity) 
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has filed an objection to any proposed class action settlement within the last 3 years; and (x) any 

and all agreements that relate to the objection or the process of objecting, whether written or verbal, 

between objector or objector’s counsel and any other person or entity. 

6.1.1. To be timely, written notice of an objection in the appropriate form must be 

filed with the Clerk of Court or mailed to the Claims Administrator postmarked no later than 120 

days from the date of entry of the Preliminary Approval Order.  

6.1.2. In each case the Objection must be served concurrently therewith upon 

Class Counsel Timothy J. Peter, Faruqi & Faruqi, LLP, 1617 John F. Kennedy Blvd Suite 1550, 

Philadelphia, PA 19103 and Janine Pollack, Calcaterra Pollack LLP, 1140 Avenue of the Americas 

9th Floor, New York, NY 10036; and counsel for Defendants, Gregory T. Parks, Morgan, Lewis 

& Bockius LLP, 1701 Market St., Philadelphia, PA 19103. 

6.2. The Parties will have the same right to seek discovery from any objecting 

Settlement Class Member as they would if the objector was a party in the Litigation, including the 

right to take the objector’s deposition.  Such discovery will be conducted on an expedited basis, 

and the objecting Settlement Class Member is required to respond to any written discovery within 

fourteen (14) days and must appear for deposition within fourteen (14) days after a deposition is 

noticed.   

6.3. Except upon a showing of good cause, any Settlement Class Member who fails to 

comply with the requirements for objecting in ¶¶ 6.1 and 6.2 shall waive and forfeit any and all 

rights he or she may have to appear separately and/or to object to the Settlement Agreement, and 

shall be bound by all the terms of the Settlement Agreement and by all proceedings, orders and 

judgments in the Litigation.  The exclusive means for any challenge to the Settlement Agreement 

shall be through the provisions of ¶¶ 6.1 and 6.2.  Without limiting the foregoing, any challenge 
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to the Settlement Agreement or the Judgment to be entered upon final approval shall be pursuant 

to appeal under the Federal Rules of Appellate Procedure and not through a collateral attack. 

6.4. In the event that a Settlement Class Member submits both a timely and valid opt-

out notice and Objection, the Settlement Class Member will be deemed to have only submitted the 

opt-out notice and the Objection will be invalid. 

6.5. The Parties are to file any responses to objections within fourteen  (14) days before 

the Final Approval Hearing. 

7. RELEASES. 

7.1. Upon the Effective Date, each Settlement Class Member, including each 

Representative Plaintiff, hereby expressly is deemed to have, and by operation of the Judgment 

shall have, completely, fully, finally, irrevocably, and forever released, relinquished, and 

discharged all Released Persons from the Released Claims, and further may not then or thereafter 

institute, maintain, or assert against any of the Released Persons, either directly, indirectly, on their 

own behalf or on behalf of any class or other person or entity, any action, regulatory action, 

arbitration, or court or other proceeding of any kind asserting any Released Claims, and the 

Settlement Class Members by operation of the Judgment shall be permanently barred and enjoined 

from commencing, prosecuting, or participating in any recovery in any action in this or any other 

forum in which any of the Released Claims is asserted. 

7.2. Upon the Effective Date, Released Persons hereby expressly are deemed to have, 

and by operation of the Judgment shall have, completely, fully, finally, irrevocably, and forever 

released, relinquished, and discharged Plaintiffs’ Counsel and Representative Plaintiffs from any 

claims arising from the Litigation, and further may not then or thereafter institute, maintain, or 

assert any claims against any of the Plaintiffs’ Counsel and Representative Plaintiffs, either 

directly, indirectly, on their own behalf or on behalf of any class or other person or entity, any 
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action, regulatory action, arbitration, or court or other proceeding of any kind asserting any claims 

arising from the Litigation, including but not limited to claims under Fed. R. Civ. P. 11 or claims 

for attorneys’ fees.  

8. PROPOSED CLASS COUNSEL’S ATTORNEYS’ FEES, COSTS, AND EXPENSES; 

AND SERVICE AWARD TO REPRESENTATIVE PLAINTIFFS. 

8.1. The Parties did not negotiate the payment of the Representative Plaintiffs’ 

attorneys’ fees, costs, expenses and/or service awards, as provided for in ¶¶ 8.2 and 8.3, until after 

the substantive material terms of the Settlement had been agreed upon, other than that the Parties 

would discuss and negotiate reasonable attorneys’ fees, costs and expenses, and a service award 

to Representative Plaintiffs, to be separately paid by Defendant Hudson’s Bay Company to the 

extent ordered by the Court.  Defendants and Class Counsel then negotiated and agreed as follows: 

8.2. Class Counsel will request from the Court, and Defendant Hudson’s Bay Company 

has agreed not to object to Class Counsel’s request for and to pay (subject to Court approval to the 

extent approved) an award of reasonable attorneys’ fees, costs, and expenses as approved by the 

Court up to the amount of $1,400,000.  Class Counsel, in their sole discretion, shall allocate and 

distribute the amount of attorneys’ fees and costs and expenses awarded by the Court. 

8.3. The Court’s rejection, non-approval or reduction of Class Counsel’s request for an 

award of attorneys’ fees, costs and expenses shall not serve as a basis to avoid or terminate this 

Settlement Agreement.  The Parties agree that the relief to the Settlement Class reflected in the 

Settlement Agreement herein is fair, reasonable and adequate and that the Court can approve the 

Settlement Agreement separately from the amount of the attorneys’ fees, costs and expenses. 

8.4. Class Counsel will request from the Court a service award for Representative 

Plaintiffs in the amount of $1,000 per person.  Defendant Hudson’s Bay Company agrees not to 
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object to this request, and to pay the amount the Court awards to Representative Plaintiffs as a 

service award up to and including $1,000 per person and up to $15,000 in total.   

8.5. Defendant Hudson’s Bay Company shall pay the award of Class Counsel’s 

attorneys’ fees, costs, and expenses, up to the amount set forth in ¶ 8.2 to the degree approved by 

the Court, not later than ten (10) calendar days following the Effective Date.  Within 10 calendar 

days after the latter of the Effective Date or the date Class Counsel supplies payment instructions 

and a completed W-9 form, Defendant Hudson’s Bay Company shall pay the aggregate amount of 

service awards to Representative Plaintiffs for which Defendant Hudson’s Bay Company is liable 

as set forth above in ¶ 8.4 to an account established by Class Counsel.  Class Counsel shall 

thereafter distribute the service awards to Representative Plaintiffs.  The finality or effectiveness 

of the Settlement Agreement shall not depend upon the Court awarding any particular amount of 

attorneys’ fees, costs, expenses, or service awards.  No order of the Court, or modification or 

reversal or appeal of any order of the Court, concerning the amount(s) of any attorneys’ fees, costs 

and expenses, and/or service awards ordered by the Court to Class Counsel or Representative 

Plaintiffs shall affect whether the Judgment is final or constitute grounds for cancellation or 

termination of this Settlement Agreement, as long as the amount(s) in question do not exceed the 

maximum amounts specified in ¶¶ 8.2 and 8.3.  Defendant Hudson’s Bay Company shall issue an 

IRS Form 1099-MISC to Representative Plaintiffs solely for the amount awarded by the Court for 

each Representative Plaintiff’s service award.  

9. ADMINISTRATION OF CLAIMS. 

9.1. The Settlement Administrator shall administer the process of reviewing and 

determining the validity of the Claim Forms and Settlement Claims submitted by Settlement Class 

Members and give reports as to such administration to Class Counsel and Defendants.  Class 

Counsel and Defendant Hudson’s Bay Company have the right to review and obtain supporting 
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documentation, and request corrections of, any of those reports (including, without limitation, the 

Calculation Report) if they believe them to be incorrect, inaccurate or inadequate. 

9.2. Defendant Hudson’s Bay Company shall pay the HBC Payment to the Settlement 

Administrator within 60 days after the Effective Date or 30 days after the amount of the HBC 

Payment becomes final pursuant to ¶ 2.2.5, whichever is latest.  Payments of Approved Claims for 

amounts recoverable under ¶ 2.1.2 and ¶ 2.1.3 shall be distributed by mail or email to the 

Settlement Class Members entitled to such payments within 15 days after the Settlement 

Administrator’s receipt of the HBC Payment.   

9.3. All Settlement Class Members who fail to timely submit a Settlement Claim for 

any Settlement Benefits hereunder within the time frames set forth herein shall be forever barred 

from receiving any payments or benefits pursuant to the settlement set forth herein, but will in all 

other respects be subject to, and bound by, the provisions of the Settlement Agreement, the releases 

contained herein, and the Final Approval Order and Judgment. 

9.4. No person shall have any claim against the Settlement Administrator, Released 

Persons, Class Counsel, Defendants’ counsel, and/or Representative Plaintiffs based on 

distributions of Settlement Benefits to Settlement Class Members. 

10. CONDITIONS OF SETTLEMENT, CANCELLATION, OR TERMINATION. 

10.1. The Effective Date shall be the date by which all of the following events have 

occurred: 

(a) the Court has entered the Preliminary Approval Order with notice of 

a Final Approval Hearing, as required by ¶ 3.1; 

(b) no petition seeking interlocutory appeal of the Preliminary Approval 

Order under Federal Rule of Civil Procedure 23(f) has been filed and granted, or, if any such 
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petition has been filed and granted, the Preliminary Approval Order has been upheld without any 

material modification of the terms of this Agreement; 

(c) the Court has entered the Judgment granting final approval to the 

Settlement Agreement (among other things) as set forth herein; and 

(d) Either (i) thirty (30) days have passed after entry of the final 

Judgment (i.e., the Judgment is entered as a final judgment and not subject to appeal) and no appeal 

is taken after the Judgment’s entry and no motion or other pleading has been filed with the Court 

(or with any other court) seeking to set aside, enjoin, obtain reconsideration of, or in any way alter 

the Judgment or to toll or extend the time for appeal of the Judgment; or (ii) all appeals, requests 

for reconsideration or rehearing, or other forms of review and potential review of the Judgment 

are exhausted, and the Judgment is upheld without any material modification of the terms of this 

Agreement. 

10.2. The Parties agree, for purposes of this Settlement Agreement only, to the 

certification of the Class and the Settlement Class.  If the Settlement Agreement is not approved 

by the Court or the Settlement Agreement is terminated and/or cancelled in accordance with its 

terms (including without limitation in accordance with ¶ 10.2 or ¶ 10.3), then (a) the Parties shall 

be restored to their respective positions in the Litigation as if the Agreement had never been entered 

into (and without prejudice to any of the Parties’ respective positions on the issue of class 

certification or any other issue), and (b) the terms and provisions of the Settlement Agreement and 

statements made in connection with seeking approval of the Settlement Agreement shall be void 

and have no further force and effect with respect to the Parties and shall not be used in the 

Litigation or in any other proceeding for any purpose, and any judgment or order entered by the 

Court in accordance with the terms of the Settlement Agreement shall be treated as vacated, nunc 
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pro tunc.  The Parties’ agreement to the certification of the Class and the Settlement Class is also 

without prejudice to any position asserted by the Parties in any other proceeding, case or action, 

as to which all of their rights are specifically preserved.  Further, notwithstanding any statement 

in this Settlement Agreement to the contrary, Defendants shall not, at any time, seek recovery of 

the up to $250,000 in Costs of Settlement Administration funded by Defendants from the 

Representative Plaintiffs or Plaintiffs’ Counsel. 

10.3. The Settlement Agreement may be terminated and/or cancelled by any of the 

Parties if (i) the Court rejects, materially modifies, materially amends or changes, or declines to 

preliminarily approve or finally approve the Settlement Agreement apart from the award of 

attorneys’ fees and costs; (ii) an appellate court reverses the Preliminary Approval Order and/or 

Judgment, and the Settlement Agreement is not reinstated and finally approved without material 

change by the Court on remand; (iii) the Court or any reviewing appellate court incorporates 

material terms or provisions into, or deletes or strikes material terms or provisions from, or 

materially modifies, amends, or changes, the proposed Preliminary Approval Order, the 

Preliminary Approval Order, the proposed Judgment, the Judgment, or the Settlement Agreement 

other than the amount of attorneys’ fees and costs; or (iv) if more than fifteen-thousand (15,000) 

Class Members make any attempt to opt-out of the settlement. 

10.4. Notwithstanding any provision of this Settlement Agreement to the contrary, 

including but not limited to ¶ 10.3, and for the avoidance of any doubt, the finality or effectiveness 

of the Settlement Agreement shall not depend upon the Court awarding any particular amount of 

attorneys’ fees, costs, expenses, or service awards.  No order of the Court, or modification or 

reversal or appeal of any order of the Court, concerning the amount(s) of any attorneys’ fees, costs 

and expenses, and/or service awards ordered by the Court to Class Counsel or Representative 
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Plaintiffs shall affect whether the Judgment is final or constitute grounds for cancellation and/or 

termination of this Settlement Agreement, as long as such amount(s) do not exceed the maximum 

amounts specified in ¶¶ 8.2 and 8.3. 

11. MISCELLANEOUS PROVISIONS. 

11.1. The Parties, their successors and assigns, and their attorneys (i) acknowledge that 

it is their intent to consummate this Settlement Agreement; (ii) agree to use reasonable efforts to 

cooperate with one another in seeking Court approval of this Settlement Agreement; (iii) agree to 

cooperate in the Claims Administration process and implementation of the Settlement Agreement 

and to make all reasonable efforts to control and minimize the costs and expenses incurred in the 

administration and implementation of the Settlement Agreement; and (iv) agree to the extent 

reasonably necessary to effectuate and implement all terms and conditions of this Settlement 

Agreement, and to exercise their best efforts to accomplish the terms and conditions of this 

Settlement Agreement. 

11.2. It is expressly agreed that nothing herein restricts Class Counsel from 

communicating with Class Members or Settlement Class Members. 

11.3. The Parties intend this Settlement Agreement to be a final and complete resolution 

of all disputes between them with respect to the Litigation.  If this Agreement does not become 

effective or is cancelled, withdrawn, or terminated for any reason, the Agreement along with all 

related communications and documents exchanged in connection with the Agreement and 

mediation between the Parties, except for those produced by either Party in response to any 

discovery request, shall be deemed a negotiation for settlement purposes only under Federal Rule 

of Procedure 408 and will not be admissible in evidence or usable for any purposes whatsoever in 

the Litigation or any proceedings between the Parties or in any other action related to the Released 

Claims or otherwise involving the Parties or any Released Persons.  The Settlement Agreement 
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compromises claims that are contested and shall not be deemed an admission by any of the Parties 

as to the merits of any claim or defense.  The Parties each agree that the Settlement Agreement 

was negotiated in good faith by the Parties, and reflects a settlement that was reached voluntarily 

after consultation with competent legal counsel.  The Parties reserve their right to rebut, in a 

manner that such party determines to be appropriate, any contention made in any public forum that 

the Litigation was brought or defended in bad faith or without a reasonable basis.  Nothing in this 

Agreement may constitute, may be construed as, or may be used as an admission by Defendants 

of any fault, wrongdoing, or liability whatsoever or that class certification is appropriate.  

Defendants continue to affirmatively deny all liability and all of the claims, contentions, Released 

Claims, and each and every allegation made by the Representative Plaintiffs in the Litigation. 

11.4. The Settlement Agreement may be amended or modified only by a written 

instrument signed by or on behalf of all Parties or their respective successors-in-interest.  The 

Parties agree that nonmaterial amendments or modifications to this Agreement may be made in 

writing after entry of the Preliminary Approval Order without the need to seek the Court’s 

approval.  Without further order of the Court, the Parties may agree in writing to reasonable 

extensions of time to carry out any of the provisions of this Agreement or the Preliminary Approval 

Order. 

11.5. If the Court indicates, prior to entry of the Preliminary Approval Order or the 

Judgment, that the Settlement Agreement will not be approved unless certain changes are made, 

the Parties will attempt in good faith but in the exercise of each of their sole discretion to reach an 

agreement as to any such changes prior to withdrawing from this Agreement.  However, if no such 

agreement can be reached within thirty (30) days after the Court indicates that the Settlement 

Agreement will not be approved unless certain changes are made, then the Representative 
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Plaintiffs or Defendants may terminate and withdraw from this Agreement.  If this Agreement is 

terminated under such circumstances, the Representative Plaintiffs and Defendants shall be 

deemed to be in the same position as existed prior to its execution, with the same status quo ante 

rights and interests as they may have had absent the entry by Defendants and the Representative 

Plaintiffs into this Agreement and any and all other understandings and agreements between the 

Parties and their respective counsel relating to the Settlement Agreement shall be deemed to be 

null and void and of no force and effect.   

11.6. The Settlement Agreement, together with the exhibits attached hereto, constitute 

the entire agreement among the Parties hereto with respect to the matters discussed herein and 

supersede all prior or contemporaneous oral or written understandings, negotiations, agreements, 

statements, or promises.  In executing this Agreement, the Parties acknowledge that they have not 

relied upon any oral or written representations, warranties, understandings, negotiations, 

agreements, statements, promises, or inducements concerning the Settlement Agreement other 

than the representations, warranties and covenants contained and memorialized in this Agreement.  

The Parties also acknowledge and agree that each has been represented by its own counsel with 

respect to the negotiating and drafting of this Settlement Agreement.  Except as otherwise provided 

herein, each party shall bear its own costs.  This Agreement supersedes all previous agreements 

made by the Parties.  All exhibits to this Agreement as set forth herein are integrated herein and are 

to be considered terms of this Agreement as if fully set forth herein.  To the extent that there are any 

inconsistencies between the Settlement Agreement and its exhibits, the terms of the Settlement 

Agreement control. 

11.7. Class Counsel, on behalf of the Class, are expressly authorized by Representative 

Plaintiffs to take all appropriate actions required or permitted to be taken by the Class pursuant to 
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the Settlement Agreement to effectuate its terms, and also are expressly authorized to enter into 

any modifications or amendments to the Settlement Agreement on behalf of the Class which they 

deem appropriate in order to carry out the spirit of this Settlement Agreement and to ensure fairness 

to the Class. 

11.8. Each counsel or other person executing the Settlement Agreement on behalf of any 

Party hereto hereby warrants that (s)he has the authority to execute this Agreement and thereby 

bind the respective Party.  The Representative Plaintiffs each warrant and represent that (s)he is 

the sole and lawful owner of all rights, title, and interest in and to all of his or her Released Claims 

and that (s)he has not heretofore voluntarily, by operation of law or otherwise, sold, assigned, or 

transferred or purported to sell, assign, or transfer to any other person or entity any of his or her 

Released Claims or any part or portion thereof. 

11.9. Any failure by any Party to insist upon the strict performance by any other Party of 

any provision of this Agreement shall not be deemed a waiver of any provision of this Agreement 

and such Party, notwithstanding such failure, shall have the right thereafter to insist upon the strict 

performance of any and all of the provisions of this Agreement. 

11.10. The Settlement Agreement may be executed in one or more counterparts.  All 

executed counterparts and each of them shall be deemed to be one and the same instrument.  A 

complete set of original executed counterparts shall be filed with the Court. 

11.11. The Settlement Agreement shall be binding upon, and inure to the benefit of, the 

respective current and future heirs, legal representatives, executors, administrators, successors and 

assigns of the Parties hereto. 

11.12. The Court shall retain jurisdiction with respect to implementation and enforcement 

of the terms of the Settlement Agreement, and all Parties hereto submit to the jurisdiction of the 
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Court for purposes of implementing and enforcing the settlement embodied in the Settlement 

Agreement. 

11.13. The Settlement Agreement shall be considered to have been negotiated, executed, 

and delivered, and to be wholly performed, in the State of New York, and the rights and obligations 

of the parties to the Settlement Agreement shall be construed and enforced in accordance with, 

and governed by, the internal, substantive laws of the State of New York without giving effect to 

choice of law principles. 

11.14. The Final Approval Hearing shall be scheduled no earlier than 100 days after the 

notices are made in order to comply with the Class Action Fairness Act (“CAFA”), 28 

U.S.C.§ 1715(d) pursuant to ¶ 4.1 above. 

11.15. As used herein, “he” means “he, she, or it;” “his” means “his, hers, or its;” and 

“him” means “him, her, or it.” 

11.16. All dollar amounts are in United States dollars. 

11.17. All settlement checks shall be void 90 days after issuance and shall bear the 

language: “This check must be cashed within 90 days, after which time it is void.”  If a check 

becomes void, the Settlement Class Member shall have until 120 days after the issuance to request 

re-issuance.  If no request for re-issuance is made within this period, the Settlement Class 

Member’s right to receive monetary relief shall be extinguished, Defendant Hudson’s Bay 

Company shall have no obligation to make payments to the Settlement Class Member under ¶ 2.1.2 

or ¶ 2.1.3.  The same provisions shall apply to any re-issued check.  For any checks that are issued 

or re-issued for any reason more than 150 days from the Effective Date, requests for re-issuance 

need not be honored after such checks become void. 
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11.18. Neither Class Counsel nor Defendants’ counsel intend anything contained herein 

to constitute legal advice regarding the tax consequences of any amount paid hereunder nor shall 

it be relied upon as such. 

11.19. All of the Parties agree to cooperate and to work with one another to protect any 

confidential materials produced in discovery in the Litigation.  All agreements made and orders 

entered during the course of the Litigation relating to the confidentiality of information shall 

survive this Settlement Agreement.  The Parties further stipulate that any confidential information 

submitted, whether in the past or in the future, to any court in the Litigation will be sealed. 

11.20. The Settlement Agreement may be executed by facsimile or electronic signature by 

any Party and such signature shall be deemed binding for all purposes hereof without delivery of 

an original signature being thereafter required. 

 

IN WITNESS WHEREOF, the Parties hereto have caused the Settlement Agreement to be 

executed. 
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___________________________________   
Calcaterra Pollack LLP  

CLASS COUNSEL 

Charles Hecht  

___________________________________ 
Balestriere Fariello  

Anthony Parkhill  

         

___________________________________ 
Barnow and Associates P.C. 

Howard T. Longman 

___________________________________ 
Stull, Stull, & Brody 

Doc ID: 3623e59934f58d52a71be8e347203cd3f409d786





Timothy J. Peter 

 

___________________________________         

Faruqi & Faruqi, LLP            

 

 

Janine Pollack 

 

___________________________________   

Calcaterra Pollack LLP  

 

CLASS COUNSEL 

 

Charles Hecht  

 

___________________________________ 

Balestriere Fariello LLP 

 

Anthony Parkhill  

         

___________________________________ 

Barnow and Associates P.C. 

 

 

Howard T. Longman 

 

___________________________________ 

Stull, Stull, & Brody 

 







 





 -37- 
 

 

Charles E. Schaffer  

 

___________________________________ 

Levin Sedran & Berman, LLP 

 

Jeffrey S. Goldenberg  

 

___________________________________ 

Goldenberg Schneider, LPA 

 

Gary Mason  

 

___________________________________ 

Mason Lietz & Klinger LLP 

 

David A. Straite  

 

___________________________________ 

Kaplan Fox & Kilsheimer LLP 

 

John A. Yanchunis  

 

___________________________________ 

Morgan & Morgan & Complex Litigation Group 
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Mark Rifkin  

 

___________________________________ 
Wolf Haldenstein Adler Freeman & Herz LLP 
 
Melissa Emert  

 

___________________________________ 
Kantrowitz, Goldhamer & Graifman P.C. 
 

Jason Sultzer  

 
___________________________________ 
The Sultzer Law Group P.C. 
 

Lynda J. Grant  

 

___________________________________ 
The Grant Law Firm, PLLC 
 

Ralph N. Sianni  

 

___________________________________ 
Anderson Sleater Sianni, LLC 
 

Kevin H. Sharp  

 

___________________________________ 
Sanford Heisler Sharp, LLP  
 
PLAINTIFFS’ COUNSEL 
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Debbie Carthan 

 

___________________________________ 
 

 

Bernadette Beekman  

 
___________________________________ 
 

Julia A. Harris  

 

___________________________________ 
 
 

Cassondra Joseph  

 

___________________________________ 
 

Margo Kyler Knight  

 

___________________________________ 
 

Jane Lefkowitz  

 

___________________________________ 
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Leslie Levitt-Raschella  

 

___________________________________ 
 
 

Kelly Whitaker  

 

___________________________________ 
  

Dennis Meduri 

 

___________________________________ 
 

Giorgina Meduri  

 

___________________________________ 
 

Greta Moss  

 

___________________________________ 
 

Alexandria Rudolph  

 

___________________________________ 
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Jeanne Sacklow  

___________________________________ 

Erika Targum  

___________________________________ 

Mark Wade  

___________________________________ 

PLAINTIFFS  
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Hudson’s Bay Company ULC, by:  

 

___________________________________ 

David J. Schwartz, Executive Vice President 

 

 

Saks Fifth Avenue LLC, Saks & Company LLC, and Saks Incorporated, by: 

 

___________________________________ 

David J. Schwartz, Executive Vice President  

 

 

Lord & Taylor LLC, by  

 

___________________________________ 

 

Printed Name:      

 

Title:       

 

DEFENDANTS 

 

 

 

 

Morgan, Lewis & Bockius LLP, by 

 

___________________________________ 

Gregory T. Parks 

 

DEFENDANTS’ COUNSEL 
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EXHIBIT A-1 – CLAIM FORM FOR TIER 1 CLAIM



In re Hudson’s Bay Company Data Security Incident Consumer Litigation 
CONSOLIDATED CONSUMER CASE 

Case No. 1:18-cv-08472 (S.D.N.Y.) 
 
 

HBC Claims Administrator 
P.O Box 2005 

Chanhassen, MN 55317-2005 
[www.xxx.com]  

Toll Free: XXX-XXX-XXXX  Email: info@[xxx.com] 
 

Tier I Claim Form  
For Claims Only Seeking $30 Reimbursement for Time Spent  

 
Please read the Notice of Class Action Settlement available at [WEBSITE] before filling out this 
claim form. This claim form relates to the third-party criminal cyberattack and the related 
consequences of that attack occurring between approximately May 1, 2017 and approximately  
April 1, 2018 affecting certain Saks, Saks OFF 5TH, and Lord & Taylor stores in the U.S., 
and/or the U.S. territories, and the steps you took to address the effects of this cyberattack. A list 
of Saks, Saks OFF 5TH, and Lord & Taylor stores in the U.S. and the U.S. territories, between 
May 1, 2017 and April 1, 2018, is attached to this Claim Form. 
 
DOES THIS CLAIM FORM APPLY TO YOU? 
 
Use this form to file a claim if you:  
 

(i) Used a credit, debit or prepaid debit card (other than a Saks First branded credit card) 
at a Saks, Saks OFF 5TH, or Lord & Taylor store in the U.S., or the U.S. territories, 
between May 1, 2017 through April 1, 2018;  
 

(ii) Do not have documented proof of extraordinary out-of-pocket fraud costs that were 
not reimbursed; and 

 
(iii) Are only seeking a reimbursement award of $30 for time spent. 

 
If you have documented proof of extraordinary out-of-pocket fraud costs that were not 
reimbursed, do not complete this claim form. Instead, complete the Tier II Claim Form. 
 
HOW TO FILE YOUR CLAIM: 
 
FILE YOUR CLAIM ONLINE if you: (i) used a credit, debit or prepaid debit card (other than a 
Saks First branded credit card) at a Saks, Saks OFF 5TH, or Lord & Taylor store in the U.S., or 
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the U.S. territories, between May 1, 2017 through April 1, 2018; and (ii) have proof of that 
transaction(s). File your claim at www.HBCsettlement.com by the deadline of [due date]. To 
complete the online claim form, follow the online instructions on the website in answering the 
questions. To submit your supporting documentation, click on the online links in the questions 
on the website and upload a copy of the documentation in electronic format (e.g., .pdf, .doc, jpg, 
etc.).  
 
FILE YOUR CLAIM BY MAIL if you: (i) used a credit, debit or prepaid debit card (other than a 
Saks First branded credit card) at a Saks, Saks OFF 5TH, or Lord & Taylor store in the U.S., or 
the U.S. territories, between May 1, 2017 through April 1, 2018; and (ii) do not have proof of 
that transaction. To file your claim by mail, complete this claim form in writing and mail it, with 
a copy of your supporting documentation, postmarked by the deadline of [due date], to HBC 
Claims Administrator, P.O. Box 2005, Chanhassen, MN 55317-2005. DO NOT mail completed 
claim forms to the Court.  
 
CLAIM FORM 
 
CLAIMANT INFORMATION 
 
Full Name:_____________________________________________________________ 

Mailing Address:________________________________________________________ 

City:_____________________________State:________________ZIP:_____________ 

Telephone Number:______________________________________________________ 

Email Address (if you have one):___________________________________________ 

(if provided, we will communicate primarily by email about your claim) 

ARE YOU A CLASS MEMBER AND ELIGIBLE TO SUBMIT A CLAIM? 

1. Did you use a credit or debit card or prepaid debit card (other than a Saks First branded 
credit card) at a Saks, Saks OFF 5TH, or Lord & Taylor store in the U.S., or the U.S. 
territories, between May 1, 2017 through April 1, 2018 for any transaction (a purchase or a 
return)? 

 
Yes_____ (Proceed to next question) 
 
No______(You are not eligible to submit a claim and should not submit this form) 
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2. Do you have proof of your transaction (purchase or return) using a credit, debit or prepaid 
debit card (other than a Saks First branded credit card) at a Saks, Saks OFF 5TH, or Lord 
& Taylor store in the U.S., or the U.S. territories, between May 1, 2017 through April 1, 
2018? Examples of proof include receipts, payment card statements and any other proof of 
a purchase or return. 

 
Yes_______(You must submit a copy of your proof with this claim form and submit this 
form and the proof online. Proceed to question 4.) 
 
No________(You must submit this form by mail. Proceed to question 3.) 

 
3. Please provide the information below regarding your transaction(s) (purchase or return) for 

which you used a credit or debit card or prepaid debit card (other than a Saks First branded 
credit card) at a Saks, Saks OFF 5TH, or Lord & Taylor store in the U.S., or the U.S. 
territories, between May 1, 2017 through April 1, 2018. Note that you will only receive one 
$30 payment regardless of how many transactions are listed below. 

 
Store 
name 
(Saks, 
Saks OFF 
5TH, or 
Lord & 
Taylor)* 

City State Approximate 
date of 
transaction 
(purchase or 
return) 

Last four digits of 
payment card 
used 

General 
description of 
item bought or 
returned 

      
      
      
      
      
      

 
*Refer to the attachment to this form for a list of Saks, Saks OFF 5TH and Lord & Taylor 
stores in the U.S. and the U.S. territories between May 1, 2017 and April 1, 2018. 
 

4. Did you spend any time monitoring payment card statements, or taking any other steps at 
all, for the credit or debit card or prepaid debit card (other than a Saks First branded credit 
card) you used at a Saks, Saks OFF 5TH, or Lord & Taylor store in the U.S., or the U.S. 
territories, between May 1, 2017 through April 1, 2018 due to the third-party criminal 
cyberattack (which took place between May 1, 2017 and April 1, 2018) and the related 
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consequences of that attack affecting certain Saks, Saks OFF 5TH, and Lord & Taylor 
stores in the U.S., or the U.S. territories? 

 
Yes_____  

 
No______(You are not eligible to submit a claim and should not submit this form) 

 

ATTESTATION AND SIGNATURE (required for all claims) 
 
I do hereby swear (or affirm), under penalty of perjury, that the information provided above and 
submitted herewith is true and accurate to the best of my knowledge. 
 
Name:    

 

Signature:    

 
Date:    

 
 

LIST OF SAKS, SAKS OFF 5TH, AND LORD & TAYLOR STORES  
IN THE U.S. AND THE U.S. TERRITORIES  

(between May 1, 2017 and April 1, 2018) 
 

Store Name City State 
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EXHIBIT A-2 – CLAIM FORM FOR TIER 2 CLAIM



 

In re Hudson’s Bay Company Data Security Incident Consumer Litigation 
CONSOLIDATED CONSUMER CASE 

Case No. 1:18-cv-08472 (S.D.N.Y.) 
 

HBC Claims Administrator 
P.O Box 2005 

Chanhassen, MN 55317-2005 
[www.xxx.com]  

Toll Free: XXX-XXX-XXXX  Email: info@[xxx.com] 
 

Tier II Claim Form  
For Claims Seeking Both Unreimbursed Out-of-Pocket Fraud Costs And $30 

Reimbursement for Time Spent  
 
Please read the Notice of Class Action Settlement available at [WEBSITE] before filling out this 
claim form. This claim form relates to the third-party criminal cyberattack and the related 
consequences of that attack occurring between approximately May 1, 2017 and approximately  
April 1, 2018 affecting certain Saks, Saks OFF 5TH, and Lord & Taylor stores in the U.S., 
and/or the U.S. territories, and the steps you took to address the effects of this cyberattack. A list 
of Saks, Saks OFF 5TH, and Lord & Taylor stores in the U.S. and the U.S. territories, between 
May 1, 2017 and April 1, 2018, is attached to this Claim Form. 
 
DOES THIS CLAIM FORM APPLY TO YOU? 
 
Use this form to file a claim if you:  
 

(i) Used a credit, debit or prepaid debit card (other than a Saks First branded credit card) 
at a Saks, Saks OFF 5TH, or Lord & Taylor store in the U.S., or the U.S. territories, 
between May 1, 2017 through April 1, 2018;  
 

(ii) Have documented proof of extraordinary out-of-pocket fraud costs that were not 
reimbursed (examples of such costs are set out in question 3 below); and 

 
(iii) Are seeking unreimbursed out-of-pocket fraud costs. If your claim is accepted, you 

will also receive a reimbursement award of $30 for time spent. The total amount you 
may receive for your claim will not exceed $5,000. 

 
If you do not have documented proof of extraordinary out-of-pocket fraud costs that were not 
reimbursed, do not complete this claim form. Instead, complete the Tier I Claim Form. 
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HOW TO FILE YOUR CLAIM: 
 
FILE YOUR CLAIM at www.HBCsettlement.com by the deadline of [due date]. To complete 
the online claim form, follow the online instructions on the website in answering the questions. 
To submit your supporting documentation, click on the online links in the questions on the 
website and upload a copy of the documentation in electronic format (e.g., .pdf, .doc, jpg, etc.).  
 
You may file a separate claim form for each credit, debit or prepaid debit card (other than a Saks 
First branded credit card) that you used at a Saks, Saks OFF 5TH, or Lord & Taylor store in the 
U.S., or the U.S. territories, between May 1, 2017 through April 1, 2018. However, the total 
payment made to you will not exceed $5,000. 
 
CLAIM FORM 
 
CLAIMANT INFORMATION 
 
Full Name:_____________________________________________________________ 

Mailing Address:________________________________________________________ 

City:_____________________________State:________________ZIP:_____________ 

Telephone Number:______________________________________________________ 

Email Address (if you have one):___________________________________________ 

(if provided, we will communicate primarily by email about your claim) 

ARE YOU A CLASS MEMBER AND ELIGIBLE TO SUBMIT A CLAIM? 

1. Did you use a credit or debit card or prepaid debit card (other than a Saks First branded 
credit card) at a Saks, Saks OFF 5TH, or Lord & Taylor store in the U.S., or the U.S. 
territories, between May 1, 2017 through April 1, 2018 for any transaction (a purchase or 
return)? 

 
Yes_____ (Proceed to next question) 
 
No______(You are not eligible to submit a claim and should not submit this form) 

 
2. Do you have proof of your transaction (a purchase or return) using a credit, debit or 

prepaid debit card (other than a Saks First branded credit card) at a Saks, Saks OFF 5TH, 
or Lord & Taylor store in the U.S., or the U.S. territories, between May 1, 2017 through 
April 1, 2018? Examples of proof include receipts, payment card statements and any other 
proof of a purchase or return. 
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Yes_______(Submit a copy of your proof with this claim form) 
 
No________(You are not eligible to submit a claim and should not submit this form.)  

 
3. Do you have documented proof of extraordinary out-of-pocket fraud costs that (1) you 

incurred due to the third-party criminal cyberattack and the related consequences of that 
attack that affected certain Saks, Saks OFF 5TH, and Lord & Taylor stores in the U.S., or 
the U.S. territories, and which took place between May 1, 2017 and April 1, 2018; and (2) 
were not reimbursed?  

 
Examples of extraordinary out-of-pocket fraud costs include: 

 costs and expenses spent addressing identity theft or fraud;  

 losses caused by restricted access to funds (e.g., costs of taking out a loan, ATM 
withdrawal fees);  

 late fees, declined payment fees, overdraft fees, returned check fees, customer 
service fees, and/or card cancellation or replacement fees;  

 unauthorized charges on credit or debit cards;  

 unauthorized withdrawal of funds from bank accounts (e.g., checking, savings and 
money market); and/or 

 other documented losses that were not reimbursed. 
 
Yes_______(Submit a copy of your proof with this claim form) 
 
No________(You are not eligible to submit a claim and should not submit this form. 
However, if you answered Yes to Question #1 above and have spent any time monitoring 
statements for your credit, debit or prepaid debit card (other than a Saks First branded 
credit card) at the stores described above, you may still be eligible to file a claim. Please 
click here to be directed to another claim form which does not require documented proof of 
out-of-pocket losses.) 

 
4. Please check all applicable extraordinary out-of-pocket fraud costs which you incurred: 
 
Loss Type 
(Check all that apply) 

Examples of Supporting Documentation 

____Costs and expenses 
spent addressing identity 
theft or fraud 

Receipt or account statement reflecting fuel costs for driving to 
bank or filing police report; Postage charges, long distance 
phone charges, cell phone charges, or data charges directly 
related to addressing the impacts of the data breach; Receipt 
for hiring service to assist you in addressing identity theft.  
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Submit a copy of any supporting documentation with this claim 
form. 

____Losses caused by 
restricted access to funds 
(e.g., costs of taking out 
a loan, ATM withdrawal 
fees) 

Account statement with ATM withdrawal fee highlighted; Loan 
agreement or bank statement with additional interest paid 
highlighted. Submit a copy of any supporting documentation 
with this claim form. 

____Late fees, declined 
payment fees, overdraft 
fees, returned check fees, 
customer service fees, 
and/or card cancellation 
or replacement fees 

Account statements reflecting fees. Submit a copy of any 
supporting documentation with this claim form. 

____Unauthorized 
charges on credit or debit 
cards 

The following is required to recover for this category of loses: 
(1) a copy of the statements that show the fraudulent charges, 
and (2) correspondence from financial institution declining to 
reimburse you the charges. Submit a copy of these documents 
with this claim form. 

____Unauthorized 
withdrawal of funds from 
bank accounts (e.g., 
checking, savings and 
money market) 

Account statements reflecting unauthorized withdrawals and 
your correspondence with financial institution challenging the 
withdrawal. Submit a copy of any supporting documentation 
with this claim form. 

____Other documented 
losses that were not 
reimbursed 

Submit a copy of any supporting documentation with this claim 
form. 

 

ATTESTATION AND SIGNATURE (required for all claims) 
 
I do hereby swear (or affirm), under penalty of perjury, that the information provided above and 
submitted herewith is true and accurate to the best of my knowledge. 
 
Name:    

 

Signature:    

 
Date:    

 
 
 
 

LIST OF SAKS, SAKS OFF 5TH, AND LORD & TAYLOR STORES  
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IN THE U.S. AND THE U.S. TERRITORIES  
(between May 1, 2017 and April 1, 2018) 

 
Store Name City State 

   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   

 
 
 
 



 

EXHIBIT B – PRESS RELEASE 



 

 

You Could Be Eligible to Receive Payment from a Class Action Settlement if you used a 
credit, debit or other payment card at a Saks, Saks OFF 5TH, or Lord & Taylor store 

This Notice provides information about a class action lawsuit pending in the District Court for the 
Southern District of New York (“Litigation”) that may affect your rights. The Litigation claims 
that Hudson’s Bay Company ULC, Saks Incorporated, Saks Fifth Avenue LLC, Saks & Company 
LLC, and Lord & Taylor LLC (“Defendants”) were responsible for a data breach that affected 
Saks, Saks OFF 5TH, and Lord & Taylor stores between May 1, 2017 and April 1, 2018 (“Data 
Breach”). Defendants deny all claims and say they did not do anything wrong. The Court did not 
decide in favor of either side. Instead, both sides agreed to the Settlement. 

Are you eligible for a payment? You are a “Settlement Class Member” if you used your credit, 
debit or prepaid debit card (other than a Saks First branded credit card) at a Saks, Saks OFF 5TH, 
or Lord & Taylor store in the United States and in U.S. territories between May 1, 2017 and April 
1, 2018. 

Your options: If you are a Settlement Class Member, you have three options: 

1. You Can Accept the Settlement: You are eligible for $30.00 for time spent monitoring 
or addressing the Data Breach. You are also eligible for reimbursement of actual 
documented unreimbursed out-of-pocket expenses caused by the Data Breach, up to 
$5,000. Defendants will fund these benefits on approved claims in a total amount of up to 
$2 million.  

To get your cash payment, You must submit a Claim Form by Month Day, Year.  Claim 
Forms are available at www.XXXXX.com or by calling XXXXXXX. 

2. You Can Object to the Settlement: You can stay in the Settlement, but you can tell the 
Court that you do not agree with the Settlement or some part of it, including the 
plaintiffs’ request for attorneys’ fees, expenses and service awards, by objecting by 
Month Day, Year.     

You can’t ask the Court to order a larger settlement; the Court can only approve or deny 
the settlement as agreed to by the parties. If the Court denies approval, no settlement 
payments will be sent out to anyone and the lawsuit may continue to be litigated on the 
merits. If that is what you want to happen, you may want to object. You may hire your 
own lawyer to appear in Court for you if you wish; however, you will be responsible for 
paying your lawyer.  

3. You Can “Opt Out” (i.e. exclude yourself) from the Settlement: If you exclude 
yourself from the Class – which is sometimes called “opting-out” of the Class – you 
won’t get a payment from the settlement but won’t be barred from asserting claims 
against Defendants in a separate lawsuit.  If you do not want to be legally bound by the 
Settlement, you must exclude yourself from it by Month Day, Year.  
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The Long Notice, available at www.XXXXX.com, explains how to exclude yourself from the 
Settlement or object to the Settlement and describes the released claims in detail. 

When Will The Settlement Be Approved? 

The Court will hold a hearing in this case (In re Hudson’s Bay Company Data Security Incident 
Consumer Litigation, Case No. 1:18-cv-08472, S.D.N.Y.) on Month Day, Year, at TIME to 
consider whether to approve the Settlement, and Class Counsel’s request for attorneys’ fees, costs 
and expenses, and service awards.  You or your own lawyer may ask to appear and speak at the 
hearing at your own cost, but you do not have to. 

Who Represents Settlement Class Members? 

The Court appointed Timothy J. Peter of Faruqi & Faruqi, LLP and Janine Pollack of Calcaterra 
Pollack LLP as Class Counsel to represent the Settlement Class.  Class Counsel will ask the Court 
for an award of attorneys’ fees, costs and expenses up to $1,400,000, and service awards up to 
$1,000 each for the Representative Plaintiffs Debbie Carthan, Bernadette Beekman, Julia A. 
Harris, Cassondra Joseph, Margo Kyler Knight, Jane Lefkowitz, Leslie Levitt-Raschella, Kelly 
Whitaker, Dennis Meduri, Giorgina Meduri, Greta Moss, Alexandria Rudolph, Jeanne Sacklow, 
Erika Targum, and Mark Wade.  If you want to be represented by your own lawyer, you may hire 
one at your own expense. 

www.XXXXX.com XXXXXXX 

 

 

 

 

 

 



 
 

EXHIBIT C – LONG FORM NOTICE



 
 

Questions?  Go to www.XXX.com or call 1-XXX-XXX-XXXX 
 

 
NOTICE OF CLASS ACTION SETTLEMENT 

SOUTHERN DISTRICT OF NEW YORK 

In re Hudson’s Bay Company Data Security Incident Consumer Litigation,  
Case No. 1:18-cv-08472 (S.D.N.Y.) 

 
If you used a credit, debit, or other payment card (other than a Saks First branded credit 
card) at a Saks, Saks OFF 5TH, or Lord & Taylor store in the United States and in U.S. 

territories between May 1, 2017 and April 1, 2018, you may be eligible for benefits from a 
data breach class action settlement. 

A court authorized this notice.  This is not a solicitation from a lawyer. 

• A settlement (the “Settlement”) has been proposed with Hudson’s Bay Company ULC 
(formerly known as Hudson’s Bay Company), Saks Incorporated, Saks Fifth Avenue LLC, 
Saks & Company LLC, and Lord & Taylor LLC (“Defendants”) in lawsuits asserting claims 
against Defendants relating to a data security incident that occurred between May 1, 2017 
and April 1, 2018, arising from a third-party criminal cyberattack involving the placement of 
malware on Defendants’ point of sale systems targeting customers’ payment card 
information (the “Data Breach”).  Defendants deny all of the claims.  The Settlement does 
not establish who is correct and is not an admission of fault, but rather is a compromise to 
end the lawsuit. 

• The Settlement includes, subject to certain limitations, all persons who used their credit, debit 
or prepaid debit card (other than a Saks First branded credit card) at a Saks, Saks OFF 5TH, 
or Lord & Taylor store in the United States and in U.S. territories between May 1, 2017 and 
April 1, 2018 (the “Settlement Class”).   

• The Settlement makes certain members of the Settlement Class who submit valid claims 
eligible to receive cash payment for certain documented unreimbursed out-of-pocket expenses 
and time spent that resulted from the Data Breach.   

 



Questions?  Go to www.XXX.com or call 1-XXX-XXX-XXXX 
- 2 - 

 

 

• These rights and options – and the deadlines to exercise them – are explained in this 
notice. 

• The Court in charge of this case still has to decide whether to grant final approval of the 
Settlement.  No cash payments will be made until after the Court grants final approval of 
the Settlement and all appeals, if any, are resolved. 

  

Your legal rights are affected even if you do nothing.  Read this Notice carefully. 
 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

Submit a Claim 
 
This is the only way to get benefits under this Settlement. 
 

 
Ask to be Excluded 

Get no benefits.  This is the only option that allows you to bring your own 
lawsuit against Defendants related to the Data Breach. 

Object Write to the Court about why you do not think the Settlement is fair, 
reasonable, or adequate. 

Go to the Hearing Ask to speak in Court about the fairness of the Settlement. 

Do Nothing 
Get no benefits from the Settlement.  Give up rights to submit a claim for 
the Settlement benefits or to bring a different lawsuit against Defendants 
related to the Data Breach. 

 



 
 

Questions?  Go to www.XXX.com or call 1-XXX-XXX-XXXX 
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BASIC INFORMATION 

1. Why is there a Notice? 

The Court authorized this notice because you have a right to know about the Settlement, and all of 
your options, before the Court decides whether to give “final approval” to the Settlement.  This 
notice explains the nature of the lawsuit that is the subject of the Settlement, the general terms of 
the Settlement, and your legal rights and options. 

Judge Kevin Castel of the United States District Court for the Southern District of New York is 
overseeing this case known as In re Hudson’s Bay Company Data Security Incident Consumer 
Litigation, Case No. 1:18-cv-08472.  The people who brought the lawsuit are called the Plaintiffs.  
The companies being sued, Hudson’s Bay Company ULC, Saks Incorporated, Saks Fifth Avenue 
LLC, Saks & Company LLC, and Lord & Taylor LLC, are called the Defendants. 

2. What is this lawsuit about? 

The lawsuit claims that Defendants were responsible for the Data Breach and asserts claims such 
as: negligence, breach of implied contract, unjust enrichment/quasi-contract, breach of confidence, 
and violations of the following acts: Arizona Consumer Fraud Act, California Unfair Competition 
Law, California Consumers Legal Remedies Act, California Customer Records Act, Connecticut 
Unfair Trade Practices Act, Florida Deceptive and Unfair Trade Practices Act, Illinois Consumer 
Fraud Act, New Jersey Consumer Fraud Act, New Jersey Consumer Security Breach Disclosure 
Act, New York Consumer Law for Deceptive Acts and Practices, Texas Deceptive Trade Practices 
and Consumer Protection Act, Nevada Deceptive Trade Practices Act, and the Georgia Fair 
Business Practices Act. 

Defendants deny these claims and say they did not do anything wrong.  No court or other judicial 
entity has made any judgment or other determination that Defendants have any liability on these 
claims or did anything wrong. 

3. Why is this lawsuit a class action? 

In a class action, one or more people called class representatives or representative plaintiffs sue on 
behalf of all people who have similar claims.  Together, all of these people are called a class and 
the individuals are called class members.  One court resolves the issues for all class members, 
except for those who exclude themselves from the class.   

4. Why is there a Settlement? 

The Court has not decided in favor of the Plaintiffs or Defendants.  Instead, both sides agreed to 
the Settlement.  The Settlement avoids the cost and risk of a trial and related appeals, while 
providing benefits to members of the Settlement Class (“Settlement Class Members”).  The 
“Settlement Class Representatives” appointed to represent the Settlement Class, and the attorneys 
for the Settlement Class (“Settlement Class Counsel,” see Question 18) think the Settlement is best 
for all Settlement Class Members. 
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WHO IS IN THE SETTLEMENT? 

5. How do I know if I am part of the Settlement? 

You are affected by the Settlement and potentially a member of the Settlement Class if you used 
your credit, debit or prepaid debit card (other than a Saks First branded credit card) at a Saks, Saks 
OFF 5TH, or Lord & Taylor store in the United States and in U.S. territories between May 1, 2017 
and April 1, 2018.     

Only Settlement Class Members are eligible to receive benefits under the Settlement.  Specifically 
excluded from the Settlement Class are Defendants, any of their parents or subsidiaries, any 
entities in which they have a controlling interest, as well as their current and former officers, 
directors, affiliates, legal representatives, heirs, predecessors, successors, and assigns.  Also 
excluded are any Judges to whom this case is assigned as well as his or her judicial staff and 
immediate family members. 

6. What if I am not sure whether I am included in the Settlement? 

  If you are not sure whether you are included in the Settlement, you may call 1-XXX-XXX-XXXX 
with questions.  You may also write with questions to [Address], PO Box XXXX, [City], [State] 
XXXXX-XXXX. 

THE SETTLEMENT BENEFITS–WHAT YOU GET IF YOU QUALIFY 

7. What does the Settlement provide? 

The Settlement provides that Defendants will fund the following payments up to a total of 
$2,000,000: (a) $30.00 for reimbursement to Settlement Class Members who can provide proof 
that they used a credit, debit or prepaid debit card (other than a Saks First branded credit card) at 
a Saks, Saks OFF 5TH, or Lord & Taylor store in the United States and in U.S. territories between 
May 1, 2017 and April 1, 2018 and subsequently spent time monitoring their payment card 
accounts or taking other steps to address the Data Breach; and (b) up to $5,000 for reimbursement 
of certain out of pocket expenses stemming from the Data Breach that were not reimbursed (see 
Question 8).  Such benefits are subject to pro-rata reduction as needed in the event that the total 
claims exceed the $2,000,000.00 cap on payments to be made by Defendants, and Defendants shall 
retain any amounts not required for payment of these benefits to those eligible to receive them 
whose claims are approved.  Defendants have also agreed to pay attorney’s fees, costs and 
expenses (see Question 19) and the costs of notifying the Settlement Class and administering the 
Settlement up to $250,000 (with Plaintiff’s Counsel responsible for any amount over $250,000).   

8. What payments are available for reimbursement of documented out-of-pocket 
expenses and time spent? 

Settlement Class Members are eligible to receive up to $5,000 (in total) for: 

a) Reimbursement of actual documented, unreimbursed out-of-pocket expenses resulting 
from the Data Breach, such as: 

• costs and expenses spent addressing identity theft or fraud; 
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• losses caused by restricted access to funds (i.e., costs of taking out a loan, ATM 
withdrawal fees); 

• late fees, declined payment fees, overdraft fees, returned check fees, customer service 
fees, and/or card cancellation or replacement fees; 

• unauthorized charges on credit, debit or prepaid debit cards (other than a Saks First 
branded credit card) that were not reimbursed;  

• unauthorized withdrawal of funds from bank accounts (i.e., checking, savings and money 
market); and 

• other documented losses that were not reimbursed. 

b) Settlement Class Members who qualify for such documented expense 
reimbursement may also be compensated for time spent remedying such impacts resulting 
from the Data Breach as described in response to Question 7, in the amount of $30.00. 

HOW DO YOU SUBMIT A CLAIM? 

9. How do I get a benefit? 

To receive any benefit under the Settlement, you must complete and submit a claim for that 
benefit (a “Claim”).  Every Claim must be made on a form (“Claim Form”) available at [LINK] 

or by calling 1-XXX-XXX-XXXX.  Read the instructions carefully, fill out the Claim Form, 
provide the required documentation, and submit it according to the instructions on the claim 

form.  

10. How will claims be decided? 

The Settlement Administrator will decide whether and to what extent any Claim made on each 
Claim Form is valid.  The Settlement Administrator may require additional information.  If you do 
not provide the additional information in a timely manner the Claim will be considered invalid and 
will not be paid. 

11. When will I get my payment? 

The Court will hold a hearing on Month Day, Year to decide whether to approve the Settlement.  
If the Court approves the Settlement, there may be appeals from that decision and resolving them 
can take time, perhaps more than a year.  It also takes time for all the Claim Forms to be processed.  
Please be patient. 

WHAT DO DEFENDANTS GET? 

12. What am I giving up as part of the Settlement? 

If the Settlement becomes final and you do not exclude yourself from the Settlement, you will be 
a Settlement Class Member and you will give up your right to sue Defendants and other persons 
(“Released Persons”) as to all claims (“Released Claims”) arising out of or relating to the Data 
Breach.  This release is described in the Settlement Agreement, which is available at 
www.XXX.com.  In the Settlement Agreement, the Data Breach is referred to as the Security 
Incident.  If you have any questions you can talk to the law firms listed in Question 18 for free or 
you can talk to your own lawyer. 
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EXCLUDING YOURSELF FROM THE SETTLEMENT 

If you do not want to be part of this Settlement, but you want to keep the right to sue Defendants 
about the legal issues in this case, then you must take steps to exclude yourself from the Settlement 
Class.  This is sometimes referred to as “opting out” of the Settlement Class. 

13. If I exclude myself, can I get a payment from this Settlement? 

No.  If you exclude yourself you will not be entitled to receive any benefits from the Settlement, 
but you will not be bound by any judgment in this case. 

14. If I do not exclude myself, can I sue Defendants for the same thing later? 

No.  Unless you exclude yourself, you give up any right to sue Defendants (and the other Released 
Persons) for the claims that this Settlement resolves.  You must exclude yourself from the 
Settlement Class to start your own lawsuit or to be part of any different lawsuit relating to the 
claims in this case.  If you exclude yourself, do not submit a Claim Form to ask for any benefit 
under the Settlement. 

If you are requesting exclusion because you want to bring your own lawsuit based on the matters 
alleged in this class action, you may want to consult an attorney and discuss whether any individual 
claim that you may wish to pursue would be time-barred by the applicable statutes of limitations 
or repose. 

15. How do I exclude myself from the Settlement? 

To exclude yourself, send a letter that says you want to be excluded from the Settlement in In re 
Hudson’s Bay Company Data Security Incident Consumer Litigation, Case No. 1:18-cv-08472 
(S.D.N.Y.).  Include your name, address, and signature.  You must mail your exclusion request 
postmarked by Month Day, Year, to: 

Hudson’s Bay Company Data Breach Settlement Exclusions 
PO Box XXXXX 

City, State XXXXX 

OBJECTING TO THE SETTLEMENT 

16. How do I tell the Court that I do not like the Settlement? 

You can tell the Court that you do not agree with the Settlement or some part of it by objecting to 
the Settlement.  The Court will consider your views in its decision whether to approve the 
Settlement.  To object, you must (1) file a written objection in this case, In re Hudson’s Bay 
Company Data Security Incident Consumer Litigation, Case No. 1:18-cv-08472 (S.D.N.Y.), with 
the Clerk of the Court or mail it to the Settlement Administrator at the address below, and (2) mail 
copies to Class Counsel and Defense Counsel at the addresses below. 

Your objection must state: (1) your full name, address, telephone number, and e-mail address (if 
any); (2) information identifying you as a Settlement Class Member, including proof that you are 
a member of the Settlement Class; (3) a written statement of all grounds for the objection, 
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accompanied by any legal, factual, and evidentiary support for the objection that you believe is 
applicable; (4) the identity of all counsel representing you (if any), including any former or current 
counsel who may be entitled to compensation for any reason related to the objection; (5) a list of 
all persons who will be called to testify at the final fairness hearing in support of the objection; (6) 
a statement confirming whether you intend to personally appear and/or testify at the final fairness 
hearing; (7) your signature and the signature of your duly authorized attorney or other duly 
authorized representative, if applicable; (8) a list, by case name, court, and docket number, of all 
other cases in which you (directly or through counsel) have filed an objection to any proposed 
class action settlement within the last 3 years; (9) a list, by case name, court, and docket number, 
of all other cases in which your counsel (on behalf of any person or entity) has filed an objection 
to any proposed class action settlement within the last 3 years; and (10) any and all agreements 
that relate to the objection or the process of objecting, whether written or verbal, between you or 
your counsel and any other person or entity.  Under the Settlement Agreement, you may also be 
required to participate in expedited discovery regarding your objection, including by responding 
to written requests for documents and questions and participating in a deposition. 

To be considered, your objection must be either filed with the Clerk of the Court for the United 
States District Court for the Southern District of New York or mailed to the Settlement 
Administrator at the below address postmarked by no later than Month Day, Year.  In addition, 
you must mail a copy of your objection to both Class Counsel and Defense Counsel, postmarked 
no later than Month Day, Year, to the below addresses: 

Court Settlement Administrator 

 
Clerk of the Court 

Daniel Patrick Moynihan U.S Courthouse 
500 Pearl Street 

New York, New York 10007 

 
Hudson’s Bay Company Data Breach 

Settlement 
c/o Analytics Consulting, LLC 

P.O. Box 2002  
Chanhassen, MN 55317-2002 

Class Counsel Defendants’ Counsel 

 
Timothy J. Peter 

Faruqi & Faruqi, LLP 
1617 John F. Kennedy Blvd Suite 1550 

Philadelphia, PA 19103 
 

And 
 

Janine Pollack 
Calcaterra Pollack LLP 

1140 Avenue of the Americas 9th Floor 
New York, NY 10036 

 
Gregory T. Parks 

Morgan, Lewis & Bockius LLP 
1701 Market St. 

Philadelphia, PA 19103-2921 
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17. What is the difference between objecting and asking to be excluded? 

Objecting is telling the Court that you do not like the Settlement and why you do not think it should 
be approved.  You can object only if you are a member of the Settlement Class.  Excluding yourself 
is telling the Court that you do not want to be part of the Settlement Class and do not want to 
receive any payment from the Settlement.  If you exclude yourself, you have no basis to object 
because you are no longer a member of the Settlement Class and the case no longer affects you.  
If you submit both a valid objection and a valid request to be excluded you will be deemed to have 
only submitted the request to be excluded.  

THE LAWYERS REPRESENTING YOU 

18. Do I have a lawyer in this case? 

Yes.  The Court appointed Timothy J. Peter of Faruqi & Faruqi, LLP and Janine Pollack of 
Calcaterra Pollack LLP as Class Counsel to represent the Settlement Class.  If you want to be 
represented by your own lawyer, you may hire one at your own expense. 

19. How will the lawyers be paid? 

Class Counsel will ask the Court for an award for attorneys’ fees, costs and expenses up to 
$1,400,000.  Defendant Hudson’s Bay Company ULC has agreed to pay any award of attorneys’ 
fees, costs and expenses up to that amount, to the extent approved by the Court.  Any such award 
would compensate Class Counsel for investigating the facts, litigating the case, and negotiating 
the Settlement and will be the only payment to them for their efforts in achieving this Settlement 
and for their risk in undertaking this representation on a wholly contingent basis. 

Class Counsel will also ask the Court for a service award up to $1,000 each for the Representative 
Plaintiffs Debbie Carthan, Bernadette Beekman, Julia A. Harris, Cassondra Joseph, Margo Kyler 
Knight, Jane Lefkowitz, Leslie Levitt-Raschella, Kelly Whitaker, Dennis Meduri, Giorgina 
Meduri, Greta Moss, Alexandria Rudolph, Jeanne Sacklow, Erika Targum, and Mark Wade. 

Any award for attorneys’ fees, costs and expenses for Class Counsel, and of service awards to the 
Representative Plaintiffs, must be approved by the Court.  The Court may award less than the 
amounts requested.  Class Counsel’s papers in support of final approval of the Settlement and their 
application for attorneys’ fees, costs and expenses, and service awards will be filed no later than 
Month Day, Year and will be posted on the settlement website.   

THE COURT’S FAIRNESS HEARING 

20. When and where will the Court decide whether to approve the Settlement? 

The Court will hold a Final Approval Hearing at __:__ _.m. on Month Day, Year, at the Daniel 
Patrick Moynihan United States Courthouse, 500 Pearl St., New York, NY 10007-1312.  At this 
hearing the Court will consider whether the Settlement is fair, reasonable, and adequate.  If there 
are timely and valid objections, the Court will consider them and will listen to people who have 
asked to speak at the hearing if such a request has been properly made.  The Court will also rule 
on the request for an award of attorneys’ fees and reasonable costs and expenses, as well as the 
request for service awards for the Representative Plaintiffs.  After the hearing the Court will decide 
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whether to approve the Settlement.  We do not know how long these decisions will take.  The 
hearing may be moved to a different date or time without additional notice, so Class Counsel 
recommend to check www.XXXXXXXXXXXXXX.com or call 1-XXX-XXX-XXXX. 

21. Do I have to attend the hearing? 

No.  Class Counsel will present the Settlement Agreement to the Court.  You or your own lawyer 
are welcome to attend at your expense, but you are not required to do so.  If you send an objection, 
you do not have to come to the Court to talk about it.  As long as you filed your written objection 
on time with the Court and mailed it according to the instructions provided in Question 16, the 
Court will consider it. 

22. May I speak at the hearing? 

You may ask the Court for permission to speak at the final fairness hearing.  To do so, you must 
file an objection according to the instructions in Question 16, including all the information 
required.  Your objection must either be filed with the Clerk of the Court for the United States 
District Court for the Southern District of New York or mailed to the Settlement Administrator 
postmarked no later than Month Day, Year.  In addition, you must mail a copy of your objection 
to both Class Counsel and Defense Counsel listed in Question 16, postmarked no later than Month 
Day, Year. 

IF YOU DO NOTHING 

23. What happens if I do nothing? 

If you do nothing you will not get any money from this Settlement and if the Settlement is granted 
final approval and the judgment becomes final, you will not be able to start a lawsuit, continue 
with a lawsuit, or be part of any other lawsuit against Defendants and the other Released Persons 
based on any of the Released Claims, ever again. 

GETTING MORE INFORMATION 

24. How do I get more information? 

This Notice summarizes the proposed Settlement.  More details are in the Settlement Agreement 
itself.  A copy of the Settlement Agreement is available at [LINK]. You may also call the 
Settlement Administrator with questions or to get a Claim Form at 1-XXX-XXX-XXXX.   



 

EXHIBIT D – NOTICE PLAN



 

 
IN THE UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 
 

 
IN RE HUDSON’S BAY COMPANY DATA 
SECURITY INCIDENT CONSUMER 
LITIGATION  
 

 
       No. 1:18-cv-08472-PKC 

 
DECLARATION OF RICHARD W. SIMMONS OF  

ANALYTICS CONSULTING LLC IN SUPPORT OF 
PROPOSED NOTICE PROGRAM 

 
I, Richard W. Simmons, have personal knowledge of the facts and opinions set forth herein, 

and I believe them to be true and correct to the best of my knowledge.  If called to do so, I would 

testify consistent with the sworn testimony set forth in this Declaration.  Under penalty of perjury, 

I state as follows: 

SCOPE OF ENGAGEMENT 

1. I am the President of Analytics Consulting LLC (“Analytics”)1.  My company is 

one of the leading providers of class and collective action notice and claims management programs 

in the nation.  It is my understanding that Analytics’ class action consulting practice, including the 

design and implementation of legal notice campaigns, is the oldest in the country.  Through my 

work, I have personally overseen court-ordered class and collective notice programs in more than 

1,000 matters. 

 
1 In October 2013, Analytics Consulting LLC acquired Analytics, Incorporated.  I am the former President of 
Analytics, Incorporated (also d/b/a “BMC Group Class Action Services”).  References to “Analytics” herein include 
the prior legal entity. 
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2. This Declaration summarizes: my experience and qualifications; the proposed 

Notice Program2 (the “Notice Plan”); and why the Notice Plan will provide the best practicable 

notice in this matter. 

QUALIFICATIONS AND EXPERIENCE 

3. Founded in 1970, Analytics has consulted for 50 years regarding the design and 

implementation of legal notice and claims management programs relating to class and collective 

action litigation.  These engagements include notice and claims administration involving antitrust, 

civil rights, consumer fraud, data breach, employment, insurance, product defect/liability, and 

securities litigation.   

4. Analytics’ clients include corporations, law firms (both plaintiff and defense), and 

the federal government.  Analytics’ long-term federal contracts include the following: 

a) Since 1998, Analytics has been under contract (five consecutive five-year 
contracts) with the Federal Trade Commission (“FTC”) to administer and 
provide expert advice regarding notice (including published notice) and 
claims processing in their settlements/redress programs; 

b) In 2012, Analytics was awarded a 10-year contract by the Department of 
Justice (“DOJ”) to administer and provide expert advice regarding (including 
published notice) notice and claims processing to support their asset 
forfeiture/remission program; and, 

c) Since 2013, Analytics has been appointed as a Distribution Agent (two 
consecutive five-year terms) by the Securities and Exchange Commission 
(“SEC”) to administer and provide expert advice regarding notice (including 
published notice)  and claims processing to support their investor settlements. 

5. I joined Analytics in 1990 and have 30 years of direct experience in designing and 

implementing class action settlements and notice campaigns.  The notice programs I have managed 

range in size from fewer than 100 class members to more than 40 million known class members, 

 
2 All capitalized terms not defined herein have the same meaning as those defined in the Settlement Agreement (the 
“Settlement,” “Settlement Agreement” or “SA”). 
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including some of the largest and most complex notice and claims administration programs in 

history. 

6. I have testified in state and federal courts as to the design and implementation of 

notice programs, claims processes, and the impact attorney communications has had on claims 

rates.  As has always been my practice, I personally performed or oversaw Analytics’ consulting 

services in each of the cases indicated on my CV, which is attached hereto as Exhibit 1.  

7. I have presented to panels of judges and lawyers on issues regarding class notice, 

claims processing, and disbursement.  In 2011, I was a panelist at the Federal Judicial Center’s 

(“FJC”) workshop/meeting regarding class action notice and settlement administration.  In 2014, 

I was interviewed by the CFPB regarding notice and claims administration in class action litigation 

as part of their study on arbitration and consumer class litigation waivers.  In 2016, I worked with 

the FTC to conduct research regarding: a) the impact of alternate forms of notice on fund 

participation rates; and, b) the impact of alternate formats of checks on check cashing rates.  In 

2016, I was an invited participant to the Duke Law Conference on Class Action Settlements 

regarding electronic notification of class members.  In 2017, I was the primary author of the Duke 

Law Conference on Class Action Settlement’s guide to best practices regarding the evaluation of 

class action notice campaigns (including notice by electronic means). 

8. I have co-authored and presented CLE programs and whitepapers regarding class 

notice and class action claims administration.  In 2016, I co-authored a paper titled “Crafting 

Digital Class Notices That Actually Provide Notice” (Law360.com, New York (March 10, 2016).  

My speaking engagements regarding notice include: Risks and Regulations: Best Practices that 

Protect Class Member Confidentiality, HB Litigation Conference on Class Action Mastery in New 

York City (2018); Recent Developments in Class Action Notice and Claims Administration, 
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Practising Law Institute in New York City (2017); The Beginning and the End of Class Action 

Lawsuits, Perrin Class Action Litigation Conference in Chicago (2017); Class Action 

Administration: Data and Technology, Harris Martin Target Data Breach Conference in San Diego 

(2014); Developments in Legal Notice, accredited CLE Program, presented at Shook Hardy & 

Bacon, LLP in Kansas City (2013), Halunen & Associates in Minneapolis (2013), and Susman 

Godfrey in Dallas (2014); and Class Actions 101: Best Practices and Potential Pitfalls in 

Providing Class Notice, CLE Program, presented to the Kansas Bar Association (March 2009).  

9. I have been recognized by courts for my opinion as to which method of notification 

is appropriate for a given case and whether a certain method of notice represents the best notice 

practicable under the circumstances.  Some of the cases in which I testified are:  

a) Honorable Stephen J. Murphy III, Doe 1 v. Deja vu Servs., Inc., No. 2:16-cv-
10877, ECF No. 77 (E.D. Mich. June 19, 2017): 

Also, the Plaintiffs certified that notice had been provided in accordance with the 
Court’s preliminary approval order. The notices stated—in clear and easily 
understandable terms—the key information class members needed to make an 
informed decision: the nature of the action, the class claims, the definition of the 
class, the general outline of the settlement, how to elect for a cash payment, how to 
opt out of the class, how to object to the settlement, the right of class members to 
secure counsel, and the binding nature of the settlement on class members who do 
not to opt out. 

*  *  * 

In addition, the parties took additional steps to provide notice to class members, 
including through targeted advertisements on social media. The Court finds that 
the parties have provided the “best notice that is practicable under the 
circumstances,” and complied with the requirements of the Federal Rules of Civil 
Procedure, the Class Action Fairness Act of 2005, and due process.3 

b) Associate Justice Edward P. Leibensberger, Geanacopoulos v. Philip Morris 
USA, Inc., No. 9884CV06002, Dkt. No. 230 (Mass. Super. Ct. Sept. 30, 
2016): 

 
3 Unless otherwise indicated, citations are omitted and emphasis is added. 
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The Court finds that the plan of Notice as described in paragraphs 12 through 20 
of the Settlement Agreement, including the use of email, mail, publication and 
internet notice, constituted the best notice practicable under the circumstances and 
constituted due and sufficient notice to the Class. 

c) Honorable Edward J. Davila, In re: Google Referrer Header Privacy Litig., 
No. 5:10-cv-04809, ECF No. 85 (N.D. Cal. Mar. 31, 2015):  

On the issue of appropriate notice, the court previously recognized the uniqueness 
of the class asserted in this case, since it could potentially cover most internet users 
in the United States. On that ground, the court approved the proposed notice plan 
involving four media channels: (1) internet-based notice using paid banner ads 
targeted at potential class members (in English and in Spanish on Spanish-
language websites); (2) notice via “earned media” or, in other words, through 
articles in the press; (3) a website decided solely to the settlement (in English and 
Spanish versions); and (4) a toll-free telephone number where class members can 
obtain additional information and request a class notice. In addition, the court 
approved the content and appearance of the class notice and related forms as 
consistent with Rule 23(c)(2)(B).  

The court again finds that the notice plan and class notices are consistent with Rule 
23, and that the plan has been fully and properly implemented by the parties and 
the class administrator.  

d) Honorable Terrence F. McVerry, Kobylanski. v. Motorola Mobility, Inc., No. 
2:13-cv-01181, ECF No. 43 (W.D. Pa. Oct. 9, 2014): 

The Court finds that the distribution of the Notice to Class Members Re: Pendency 
of Class Action, as provided for in the Order Granting Preliminary Approval for 
the Settlement, constituted the best notice practicable under the circumstances to 
all Persons within the definition of the Class and fully met the requirements of due 
process under the United States Constitution. 

e) Honorable Thomas N. O’Neill, Jr., In re: CertainTeed Fiber Cement Siding 
Litig., No. 2:11-md-02270, ECF No. 119 (E.D. Pa. Mar. 20, 2014):  

Class Members were provided with notice of the settlement in the manner and form 
set forth in the settlement agreement. Notice was also provided to pertinent state 
and federal officials. The notice plan was reasonably calculated to give actual 
notice to Class Members of their right to receive benefits from the settlement or to 
be excluded from the settlement or object to the settlement. The notice plan met the 
requirements of Rule 23 and due process. 

f) Honorable Robert W. Gettleman, In re Aftermarket Filters Antitrust Litig., 
No. 1:08-cv-04883, ECF No. 1031 (N.D. Ill. Oct. 25, 2012):  

Due and adequate notice of the Settlement was provided to the Class. . . . The 
manner of giving notice provided in this case fully satisfies the requirements of 
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Federal Rule of Civil Procedure 23 and due process, constitutes the best notice 
practicable under the circumstances, and constituted due and sufficient notice to 
all persons entitled thereto. A full and fair opportunity was provided to the members 
of the Class to be heard regarding the Settlements. 

g) Honorable Marco A. Roldan, Plubell v. Merck & Co., Inc., NO. 
04CV235817-01, Final Judgment and Order (Mo. Cir. Ct. Mar. 15, 2013):  

Under the circumstances, the notice of this Settlement provided to Class Members 
in accordance with the Notice Order was the best notice practicable of the 
proceedings and matters set forth therein, including the proposed Settlement, to all 
Persons entitled to such notice, and said notice fully satisfied the requirements due 
process and Missouri law.  

h) Honorable James P. Kleinberg, Skold v. Intel Corp., No. 2005-CV-039231, 
Order on Motion for Approval (Cal. Super. Ct. Mar. 14, 2013): 

The Court finds that Plaintiff’s proposed Notice plan has a reasonable chance of 
reaching a substantial percentage of class members.  

i) Honorable J. Phil Gilbert, Greenville IL v. Syngenta Crop Prot., Inc., No 3:10-
cv-00188, ECF No. 325 (S.D. Ill. Oct. 23, 2012): 

The Notice provided to the Class fully complied with Rule 23, was the best notice 
practicable, satisfied all constitutional due process requirements, and provides the 
Court with jurisdiction over the Class Members.  

10. In addition to my class action consulting work, I taught a college course in antitrust 

economics, was a guest lecturer at the University of Minnesota Law School on issues of statistical 

and economic analysis, was a charter member of the American Academy of Economic and 

Financial Experts, and am a former referee for the Journal of Legal Economics (reviewing and 

critiquing peer-reviewed articles on the application of economic and statistical analysis to legal 

issues). 

SUMMARY OF NOTICE PLAN 

11. Analytics has consulted with Class Counsel to develop a Notice Plan to provide targeted, 

effective notice to Class Members regarding the pending Settlement.  This proposed Notice Plan 

includes:  
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a) Paid Advertisements: a state-of-the-art internet banner ad notice targeted directly to 

likely Class Members regarding the Settlement.   

b) Earned Media: Nationwide press release via PR Newswire’s US1 distribution to more 

than 12,000 traditional media outlets (print, TV, and radio) and 2,500 online outlets;  

c) A dedicated case website and monitored email address; and 

d) A dedicated toll-free support phone line. 

12. The paid advertising component of the Notice Plan is designed to deliver an approximate 

70% reach.  This means that at least 70% of our target audience (the Class) will see an 

advertisement concerning the Settlement. This 70% reach is separate and apart from the national 

press release, informational website and toll-free line, all of which are difficult to measure in terms 

of reach percentage but will nonetheless aid in informing the Class of their rights and options under 

the Settlement.  

13. This Notice Plan, supported by the details outlined below, conforms to the best practices 

identified in the Federal Judicial Center’s (or “FJC”) Publication "Judges' Class Action Notice and 

Claims Process Checklist and Plain Language Guide" (2010) and provides the best practicable 

notice in this litigation. 

CLASS DEFINITION 

14. The Settlement Agreement defines the “Class” as: 

all persons who used their credit, debit or prepaid debit card (other than a Saks First 
branded credit card) at a Saks, Saks OFF 5TH, or Lord & Taylor store in the United 
States and in U.S. territories during the Exposure Window.  Excluded from the 
Class are Defendants, any of their parents or subsidiaries, any entities in which they 
have a controlling interest, as well as their current and former officers, directors, 
corporate affiliates, legal representatives, heirs, predecessors, successors, and 
assigns.  Also excluded are any judges to whom this case is assigned as well as his 
or her judicial staff and immediate family members. (⁋ 1.6) 
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15. In order to develop the media plan for the Notice Plan, the demographics of  the Class were 

researched using MRI 2020 Doublebase data.4 MRI data is used by advertising agencies and other 

communications professionals to understand the demographic characteristics, interests and 

practices of a target group and aids in the selection of appropriate media to reach that target. Use 

of data such as this is part of the “accepted methodology” that should be used in class action notice 

programs when the identities of class members are unknown.  Here, both Lord & Taylor and Saks 

are measured entities in MRI.  Here, the target audience has the following characteristics:  

a) Women ages 35 - 64 with a median age of 47  

b) Just over half are married (53%)  

c) 33.5% have a child/children under the age of 17 living in the household  

d) Higher educated with a majority (58.5%) having a college degree  

e) 64.7% live in households with total income above $75K  

f) 63.5% are employed, with most working full time (48%). 

16. To identify the best vehicles to deliver messaging to the target audience, Analytics also 

reviewed the media quintiles, which measure the degree to which an audience uses media relative 

to the general population. Here it shows our target audience spend a heavy amount of time (19 

hours) per week on the internet compared to the general population.  In light of this data, Analytics 

recommends paid digital banner advertisements to provide notice to potential Class Members of 

their rights and options in the Settlement. 

 
4MRI is nationally accredited research firm that provides consumer demographics, product and brand usage, and 
audience/exposure in all forms of advertising media. Established in 1979, MRI measures the usage of nearly 6,000 
product and service brands across 550 categories, along with the readership of hundreds of magazines and 
newspapers, internet usage, television viewership, national and local radio listening, yellow page usage, and outof 
home exposure. Based on a yearly face-to-face interview of 26,000 consumers in their homes, MRI’s Survey of the 
American Consumer™ is the primary source of audience data for the U.S. consumer magazine industry and the most 
comprehensive and reliable source of multi-media audience data available.  
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17. Based on the above target definition, the potential audience size is estimated to be 

10,570,000 individuals (as compared with an estimated class size of 3,000,000).  This is 

intentionally overinclusive, but will allow Analytics, based on objective syndicated data, to report 

to the Court, with confidence, that the reach within the target audience complies with due process 

and exceeds the Federal Judicial Center’s threshold as to reasonableness with respect to a class 

notification program. 

EARNED MEDIA 

18. A party-neutral, Court-approved informational press release will be issued over PR 

Newswire’s US1 distribution list to more than 12,000 traditional media outlets (print, TV, and 

radio) and 2,500 online outlets. PR Newswire is a world-recognized newswire with a wire, 

Internet, satellite and fax network that is capable of the immediate distribution of news releases to 

the media, financial community and consumers.  The release will include the toll-free number and 

website address so that Class Members may easily obtain more information, if they desire. 

DIGITAL ADVERTISING NOTICE 

19. Analytics will implement a paid nationwide online advertising campaign that directly 

targets Class Members.  In doing so, Analytics utilizes advanced targeting and a known and 

verifiable target audience profile to ensure that members of the Target Audience are reached 

online. Through this “programmatic” approach, Analytics will be able to target members of the 

Settlement Class. Purchasing display and mobile inventory programmatically provides the highest 

reach, allows for numerous advanced targeting methodologies, and offers the most cost-efficient 

rates to reach potential Class Members. 

20. Sample display advertisements are attached hereto as Exhibit 2.  The programmatic display 

advertising will be implemented using a thirty-day desktop and mobile campaign, utilizing banner 
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ads in standard IAB sizes (160x600, 300x250, 728x90, 300x600, 320x50 and 300x50). A 

frequency cap will be imposed to maximize reach. The internet banner campaign is designed to 

serve approximately 22,100,000 impressions. 

21. All banner advertisements will be linked directly to the Settlement Website.  This provides 

Class Members with the ability to transition directly from a summary message regarding the 

litigation to a comprehensive online resource (the Website) providing detailed information 

regarding the litigation.  Specifically, users who “click” on our banner advertisements will be 

routed directly to the Settlement Website where they will be presented with detailed information 

regarding the Settlement.  This combination of reaching our audience and instantaneously 

connecting them to greater detail via the Settlement Website provides us with a comprehensive 

online approach to inform Class Members about the litigation.  

22. The digital media campaign will be routinely monitored by Analytics to analyze key 

campaign performance indicators, such as click-through rates and costs per action. This knowledge 

will be leveraged to allocate placements to sites that have demonstrated to be successful throughout 

the duration of the campaign. 

RESPONSE MECHANISMS 

Toll-Free Phone Support 

23. Prior to the mailing of the Notice, we will coordinate with Class Counsel to implement a 

dedicated toll-free number as a resource for Class Members seeking information about the 

Settlement. 

24. By calling this number, Class Members will be able to listen to pre-recorded answers to 

Frequently Asked Questions (“FAQs”) or request to have a Notice mailed to them.  Automated 

messages will be available to Class Members 24-hours a day, 7-days a week, with call center 
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agents also available during standard business hours.  Analytics’ IVR system allows Class 

Members to request a return call if they call outside of business hours or if they prefer not to remain 

on hold.  This automated process confirms the caller’s phone number and automatically queues a 

return call the next business day. 

25. Calls are transferred to agents specifically assigned to an engagement using “skillset” 

routing.  In addition to engagement specific training, call center agents receive training regarding 

Analytics’ applications, policies, and procedures (such as privacy and identity proofing). This 

training also includes customer service-oriented modules to ensure that the answers to callers’ 

questions are delivered in a professional, conversational, and plain-English manner. 

26. Answers to frequently asked questions will be standardized and managed in Analytics’ 

centralized knowledge management system.  Each time a call is delivered to an agent, the agent is 

provided, on-screen, with a list of questions and Counsel-approved responses.  Call center agents 

are monitored, graded, and coached on an ongoing basis to ensure that consistent messages are 

delivered regarding each matter.   

Settlement Website 

27. Prior to the mailing of the Notice, Analytics will coordinate with Class Counsel to develop 

an informational website (the “Settlement Website” or “Website”, available at 

www.hbcsettlement.com) to provide information to Class Members regarding the litigation and 

Settlement.  Guided by an intent to keep Class Members fully informed, the Website will conform 

to key e-commerce best practices: 

a) The top section of the home page, most prominent on lower resolution 

monitors, will include a summary message about the litigation along with a 

prominent button labeled “File Your Claim.” that takes class members to a 

dedicate page explaining their options for submitting a claim (including 
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online and paper). This button will be outside the color scheme of the page 

(black, gray, and white), making it especially prominent; and 

b) The home page content will be simplified and streamlined, so that specific 

prominent language and graphic images can direct Class Members to specific 

content areas: 

i) FAQs: “Learn How This Litigation Affects Your Rights and Get 

Answers to Your Questions About the Litigation”;  

ii) Important Deadlines: “Important Deadlines That Will Affect Your 

Rights”; and 

iii) Case Documents: “Detailed Information About the Case” including the 

operative Complaint, Settlement Agreement, Notice and Claim Form. 

28. Recognizing the increasingly mobile nature of advertising and communications, the 

Website will be mobile optimized, meaning it can be clearly read and used by Class Members 

visiting the Website via smart phone or tablet5.  By visiting the Website, Class Members will be 

able to read and download key information about the litigation, including, without limitation:  

a) Class Members’ rights and options; 

b) important dates and deadlines; 

c) answers to FAQs; and 

d) case documents. 

29. In order to ensure accessibility to information regarding the settlement to all Class 

Members, the design and implementation of the website for this settlement will be compliant with 

 
5 In a consumer settlement, it is common for more than half of class members who visit a settlement website to be 
using a smart phone or tablet. 
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ADA Section 508 of the Rehabilitation Act (29 U.S.C. § 794d), as amended by the Workforce 

Investment Act of 1998 (P.L. 105-220) 

Email Support 

30. The Website will contain prominent links for Class Members to ask questions about the 

litigation and Settlement.  These links and the supporting email address will be operational prior 

to the commencement of the Notice Plan. 

31. Every email received by Analytics will be assigned a tracking number, and the sender will 

receive an immediate response confirming receipt along with a link to additional information 

regarding the litigation.  When Class Members’ questions have been answered, they will be sent a 

follow up email asking if they have any additional questions and verifying that their questions 

were answered. 

PERFORMANCE OF THE NOTICE PROGRAM 

32. The digital media component of the Notice Program is designed to deliver a 70% reach 

based upon objective, syndicated data sources. The national press release, Settlement Website and 

toll-free hotline are not calculable in the reach percentage but will nonetheless aid in informing 

Class Members of their rights and options under the Settlement.  Many courts have determined 

that a 70% reach is sufficient.  In 2010, the FJC issued a “Judges’ Class Action Notice and Claims 

Process Checklist and Plain Language Guide” (the “FJC Guide”).  This FJC Guide states that, 

“[t]he lynchpin in an objective determination of the adequacy of a proposed notice effort is whether 

all the notice efforts together will reach a high percentage of the class.  It is reasonable to reach 

between 70–95%.”6  In this matter, we expect to deliver notice in this range. 

 
6 Judges’ Class Action Notice and Claims Process Checklist and Plain Language Guide at 3, FED. JUD. CTR. (2010), 
https://www.fjc.gov/sites/default/files/2012/NotCheck.pdf. 
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PLAIN LANGUAGE NOTICE DESIGN 

33. The proposed Notice forms used in this matter are designed to be “noticed,” 

reviewed, and—by presenting the information in plain language—understood by Class Members. 

The design of the notices follows principles embodied in the Federal Judicial Center’s illustrative 

“model” notices posted at www.fjc.gov. The notice forms attached as Exhibits A-1 and A-2 to the 

Settlement Agreement and Release contain plain-language summaries of key information about 

Class Members’ rights and options pursuant to the Settlement. Consistent with normal practice, 

prior to being delivered and published, all notice documents will undergo a final edit for accuracy. 

CONCLUSION 

34. In class action notice planning, execution, and analysis, we are guided by due 

process considerations under the United States Constitution, state and local rules and statutes, and 

further by case law pertaining to notice.  This framework requires that: (1) notice reaches the class; 

(2) the notice that actually comes to the attention of the class is informative and easy to understand; 

(3)  class members are likely to respond given the means, or combination of means, of sending 

notice; and (4) class members’ rights and options are easy to act upon.  All of these requirements 

will be met in this case: 

a) The formats and means selected to provide notice are those most likely to 

allow and persuade Class Members to actively make an informed decision 

regarding their rights and options; and 

b) The Notice and Claim Form are designed to be “noticed” and are written in 

carefully organized, plain language. 
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35. The proposed Notice Plan will inform Class Members of the existence of the 

Settlement through a nationwide press release and paid digital advertising. These notice efforts 

will be supplemented by a website, email support, and toll-free phone support. 

36. The Notice Plan will provide the best notice practicable under the circumstances of 

this case, conforms to all aspects of Fed. R. Civ. P. 23, and comports with the guidance for effective 

notice articulated in the Manual for Complex Litigation. 

37. In my opinion, the Notice Plan, if implemented, will provide the best notice 

practicable under the circumstances of this litigation. 

38. This Notice Plan is consistent with, or exceeds: 

a) historic best practices for class notification; 

b) FJC guidance regarding class notification; and 

c) standards established by federal agencies with notification and distribution 

funds, such as the FTC, DOJ, and SEC. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge. 

Dated:  ______, 2021 

            
       Richard W. Simmons 
       President 
       Analytics Consulting LLC 
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EXHIBIT 2 















 
 

EXHIBIT E – PROPOSED ORDER ON PRELIMINARY APPROVAL



 
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
IN RE HUDSON’S BAY COMPANY 
DATA SECURITY INCIDENT 
CONSUMER LITIGATION  

 
Civil Action No. 18-cv-8472 (PKC) 

[PROPOSED] ORDER CERTIFYING A SETTLEMENT CLASS, 
PRELIMINARILY APPROVING CLASS ACTION SETTLEMENT, 

AND DIRECTING NOTICE TO THE CLASS 

This matter came before the Court on Plaintiffs’ Unopposed Motion for 

Preliminary Approval of Class Action Settlement and Certification of Class for 

Settlement. 

On April 5, 2018, the action styled Beekman v. Lord & Taylor, LLC, Case No. 

1:18-cv-005210-UNA was filed in the United States District Court for the District 

of Delaware (the “Beekman Action”) against Lord & Taylor LLC.  On October 5, 

2018, Lord & Taylor LLC filed its Motion to Transfer the action to the Southern 

District of New York pursuant to 28 U.S.C. § 1404(a).  The Motion to Transfer was 

granted on April 25, 2019, transferring the Beekman Action on May 9, 2019 as Case 

No. 1:19-cv-04199.  On April 11, 2018, the action styled Sacklow v. Saks 

Incorporated, Case No. 3:18-cv-00360 was filed in the United States District Court 

for the Middle District of Tennessee (the “Sacklow Action”) against Saks 

Incorporated.  On November 6, 2018, Saks Incorporated filed its Motion to Transfer 

the action to the Southern District of New York pursuant to 28 U.S.C. § 1404(a).  
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The Motion to Transfer was granted on April 25, 2019, transferring the Sacklow 

Action on May 9, 2019 as Case No. 1:19-cv-04186.  On June 8, 2018, the action 

styled Rudolph v. Saks & Company LLC, Case No. 2:18-cv-05107 was filed in the 

United States District Court for the Central District of California (the “Rudolph 

Action”), against Saks & Company LLC.  On September 12, 2018, Plaintiff 

Alexandria Rudolph and Saks & Company LLC jointly stipulated to transfer the 

Rudolph Action to this Court.  The joint stipulation was granted on September 13, 

2018, transferring the Rudolph Action on September 18, 2018 as Case No. 1:18-cv-

08472.  Defendants moved to dismiss the Rudolph Action, and the Court issued an 

order on May 7, 2019 granting in part and denying in part that motion.   

On August 9, 2019, the plaintiffs in the Beekman Action, Sacklow Action, and 

Rudolph Action filed a Consolidated Class Action Complaint in the Southern 

District of New York in the newly styled action In re Hudson’s Bay Company Data 

Security Incident Consumer Litigation, Case No. 1:18-cv-08472 against Defendants, 

with the following plaintiffs: Bernadette Beekman, Debbie Carthan, John Cona, 

Wendy Haggarty, Julia A. Harris, Cassondra Joseph, Margo Kyler Knight, Jane 

Lefkowitz, Leslie Levitt-Raschella, Kelly Whitaker (formerly known as Kelly 

McGurn), Dennis Meduri, Georgina Meduri, Greta Moss, Larry Payne, Alexandria 

Rudolph, Jeanne Sacklow, Hope Tafet, Erika Targum, Latusha Vains and Mark 

Wade.  A Second Consolidated Amended Class Action Complaint was filed on 
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September 20, 2019, removing plaintiffs Bernadette Beekman, John Cona, Hope 

Tafet, Latusha Vains, and Larry Payne (the “Complaint”).  The Complaint asserts 

claims against Defendants for negligence, breach of implied contract, unjust 

enrichment/quasi-contract, breach of confidence, and violations of the following 

acts: Arizona Consumer Fraud Act, California Unfair Competition Law, California 

Consumers Legal Remedies Act, California Customer Records Act, Connecticut 

Unfair Trade Practices Act, Florida Deceptive and Unfair Trade Practices Act, 

Illinois Consumer Fraud Act, New Jersey Consumer Fraud Act, New Jersey 

Consumer Security Breach Disclosure Act, New York Consumer Law for Deceptive 

Acts and Practices, Texas Deceptive Trade Practices and Consumer Protection Act, 

Nevada Deceptive Trade Practices Act, and Georgia Fair Business Practices Act 

arising out of the Security Incident. “Security Incident” is defined in ¶ 1.24 of the 

Settlement Agreement entered into by the Parties. 

The Parties, through their counsel, have entered into a Settlement Agreement 

following good faith, arm’s-length negotiations, including mediation sessions before 

the Hon. Diane Welsh (Ret.).  The Parties have agreed to settle this action, pursuant 

to the terms of the Settlement Agreement, and subject to the approval and 

determination of the Court as to the fairness, reasonableness, and adequacy of the 

settlement (“Settlement”), which, if approved, will result in dismissal of this action 

with prejudice. 
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Having reviewed the Settlement Agreement (ECF __), including the exhibits 

attached thereto, and all prior proceedings herein, and for good cause shown, it is 

hereby ordered that Plaintiffs’ Motion for Preliminary Approval is granted as set 

forth herein.1 

1. Class Certification for Settlement Purposes Only.  For settlement 

purposes only and pursuant to Federal Rule of Civil Procedure 23(b)(3) and (e), the 

Court provisionally certifies a class in this matter (the “Class”) defined as follows: 

All persons who used their credit, debit or prepaid debit 
card (other than a Saks First branded credit card) at a Saks, 
Saks OFF 5TH, or Lord & Taylor store in the United 
States and in U.S. territories from May 1, 2017 through 
April 1, 2018.  Excluded from the Class are Defendants, 
any of their parents or subsidiaries, any entities in which 
they have a controlling interest, as well as their current and 
former officers, directors, affiliates, legal representatives, 
heirs, predecessors, successors, and assigns.  Also 
excluded are any Judges to whom this case is assigned as 
well as his or her judicial staff and immediate family 
members. 

The Court provisionally finds, for settlement purposes only, that: (a) the Class 

is so numerous that joinder of all Class Members would be impracticable; (b) there 

are issues of law and fact common to the Class; (c) the claims of the Representative 

Plaintiffs are typical of and arise from the same operative facts and seek similar relief 

as the claims of the Class Members; (d) the Representative Plaintiffs and Class 

 
1 Unless otherwise indicated, capitalized terms used herein have the same meaning 
as in the Settlement Agreement. 
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Counsel will fairly and adequately protect the interests of the Class as the 

Representative Plaintiffs have no interest antagonistic to or in conflict with the Class 

and have retained experienced and competent counsel to prosecute this matter on 

behalf of the Class; (e) questions of law or fact common to Class Members 

predominate over any questions affecting only individual members; and (f) a class 

action and class settlement is superior to other methods available for a fair and 

efficient resolution of this controversy. 

2. Representative Plaintiffs and Class Counsel. 

Plaintiffs Debbie Carthan, Bernadette Beekman, Julia A. Harris, Cassondra 

Joseph, Margo Kyler Knight, Jane Lefkowitz, Leslie Levitt-Raschella, Kelly 

Whitaker, Dennis Meduri, Giorgina Meduri, Greta Moss, Alexandria Rudolph, 

Jeanne Sacklow, Erika Targum, and Mark Wade are hereby provisionally designated 

and appointed as the Representative Plaintiffs.  The Court provisionally finds that 

the Representative Plaintiffs are similarly situated to absent Class Members and 

therefore typical of the Class and that they are adequate representative plaintiffs. 

The Court finds that Timothy J. Peter of Faruqi & Faruqi, LLP and Janine 

Pollack of Calcaterra Pollack LLP are experienced and adequate counsel and are 

hereby provisionally designated as “Class Counsel” pursuant to Federal Rule of 

Civil Procedure 23(g). 
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3. Preliminary Settlement Approval.  Upon preliminary review, the 

Court finds that the proposed Settlement is fair, reasonable, and adequate to warrant 

providing notice of the Settlement to the Class and accordingly is preliminarily 

approved.   

4. Jurisdiction.  The Court concludes that it has subject matter 

jurisdiction pursuant to 28 U.S.C. § 1332(d)(2), and personal jurisdiction over the 

Parties before it for the purposes of the Settlement.  Additionally, venue is proper in 

this District pursuant to 28 U.S.C. § 1391(a). 

5. Final Approval Hearing.  A Final Approval Hearing shall be held on 

_______ at ________ in Courtroom 11D of the Daniel Patrick Moynihan United 

States Courthouse, 500 Pearl St., New York, NY 10007, to determine, among other 

things, whether: (a) this matter should be finally certified as a class action for 

settlement purposes pursuant to Federal Rule of Civil Procedure 23(b)(3) and (e); 

(b) the Settlement should be finally approved as fair, reasonable, and adequate 

pursuant to Federal Rule of Civil Procedure 23(e); (c) the action should be dismissed 

with prejudice pursuant to the terms of the Settlement Agreement; (d) Settlement 

Class Members should be bound by the releases set forth in the Settlement 

Agreement; (e) the motion of Class Counsel for an award of attorneys’ fees and costs 

and expenses should be approved pursuant to Federal Rule of Civil Procedure 23(h); 
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and (f) the motion of Representative Plaintiffs for service awards should be 

approved. 

The Representative Plaintiffs will cause to be filed with the Court their briefs 

in support of final approval, attorneys’ fees, costs, and expenses, and service awards, 

including responses to any objections, no later than ninety-nine (99) days after the 

entry of this Order.   

6. Administration.  The Court appoints Analytics LLC as the Settlement 

Administrator, with responsibility for class notice and claims administration.  

Defendants shall pay all the Costs of Settlement Administration up to $250,000.00, 

with Plaintiffs’ Counsel responsible for any amount in excess of $250,000.00.  These 

payments to the Settlement Administrator shall be made separate and apart from the 

relief being made available to Settlement Class Members under the Settlement. 

7. Notice to the Class.  The proposed Notice Program set forth in the 

Settlement Agreement, and the Claim Form, Publication Notice, and Long Form 

Notice attached to the Settlement Agreement as Exhibits A, B, and C, respectively, 

satisfy the requirements of Federal Rule of Civil Procedure 23(c)(2)(B) and (e)(1) 

and are hereby approved.  Non-material modifications to these Exhibits may be 

made without further order of the Court.  The Settlement Administrator is directed 

to carry out the Notice Program in conformance with the Settlement Agreement. 
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Within 60 days from the date of entry of this Order, the Settlement 

Administrator shall initiate the Notice Program, which shall be completed in the 

manner set forth in the Settlement Agreement. 

8. Findings and Conclusions Concerning Notice.  The Court finds that 

the form, content, and method of giving notice to the Class as described in Paragraph 

7 of this Order and the Settlement Agreement (including the exhibits thereto): (a) 

will constitute the best notice practicable to the Class; (b) are reasonably calculated 

to apprise Class Members of the pendency of the action, the terms of the proposed 

Settlement, and their rights under the proposed Settlement, including but not limited 

to their rights to object to or exclude themselves from the proposed Settlement and 

other rights under the terms of the Settlement Agreement; (c) are reasonable and 

constitute due, adequate, and sufficient notice to all Class Members and other 

persons entitled to receive notice; and the Court concludes that the Notice Program 

meets all applicable requirements of law, including Federal Rule of Civil Procedure 

23(c) and (e), and the Due Process Clause(s) of the United States Constitution.  The 

Court further finds that the notice is written in plain language, uses simple 

terminology, and is designed to be readily understandable by Class Members. 

10. Class Action Fairness Act Notice.  Defendants shall provide notice of 

the Settlement to the appropriate state or federal officials in accordance with the 

Class Action Fairness Act of 2005 (“CAFA”).  See 28 U.S.C. § 1715.   
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11. Exclusion from Class.  Any Class Member wishing to opt out of the 

Settlement Class shall individually sign and timely submit written notice of such 

intent to the designated Post Office box established by the Settlement Administrator.  

The written opt out notice must clearly manifest a person’s intent to be excluded 

from the Settlement Class.  The written opt out notice must include the individual’s 

name and address; a statement that he or she wants to be excluded from the 

Settlement Class; and the individual’s signature.  To be effective, the written opt out 

notice must be postmarked no later than 120 days after the date of entry of this Order.  

No later than 130 days from the date of entry of this Order, the Settlement 

Administrator shall provide the Parties with:  (a) copies of all completed opt-out 

notifications, and (b) a final list of all who have timely and validly excluded 

themselves from the Settlement Class (the “Opt-Out Members”).  No later than 10 

days prior to the Final Approval Hearing, Class Counsel shall file this list of Opt-

Out List Members with the Court for the purpose of being attached to the Judgment 

to be entered upon final approval. 

All Class Members who submit valid and timely notices of their intent to be 

excluded from the Settlement Class shall not receive any benefits of or be bound by 

the terms of this Settlement Agreement.  All Class Members who submit valid and 

timely notices of their intent to be excluded from the Settlement Class shall also 

waive and forfeit any and all rights he or she may have to appear separately and/or 
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to object to the Settlement Agreement.  All Class Members who do not submit valid 

and timely notices of their intent to be excluded from the Settlement Class shall be 

bound by the terms of this Settlement Agreement and the Judgment entered thereon. 

12. Objections and Appearances.  A Settlement Class Member who 

complies with the requirements of this paragraph may object to the Settlement, and 

the request for costs, expenses, service awards, and/or attorneys’ fees. 

Any Settlement Class Member desiring to object to the Settlement Agreement 

shall submit a timely written notice of his or her objection (“Objection”).  Such 

notice shall state:  (i) the objector’s full name, address, telephone number, and e-

mail address (if any); (ii) information identifying the objector as a Settlement Class 

Member, including proof that the objector is a member of the Settlement Class; (iii) 

a written statement of all grounds for the objection, accompanied by any legal, 

factual and evidentiary support for the objection the objector believes applicable; 

(iv) the identity of all counsel representing the objector (if any), including any former 

or current counsel who may be entitled to compensation for any reason related to the 

objection; (v) a list of all persons who will be called to testify at the Final Approval 

Hearing in support of the objection; (vi) a statement confirming whether the objector 

intends to personally appear and/or testify at the Final Approval Hearing; (vii) the 

objector’s signature and the signature of the objector’s duly authorized attorney or 

other duly authorized representative; (viii) a list, by case name, court, and docket 
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number, of all other cases in which the objector (directly or through counsel) has 

filed an objection to any proposed class action settlement within the last 3 years; (ix) 

a list, by case name, court, and docket number, of all other cases in which the 

objector’s counsel (on behalf of any person or entity) has filed an objection to any 

proposed class action settlement within the last 3 years; and (x) any and all 

agreements that relate to the objection or the process of objecting, whether written 

or verbal, between objector or objector’s counsel and any other person or entity. 

To be timely, written notice of the Objection in the appropriate form must be 

filed with the Clerk of the Court or mailed to the Claims Administrator postmarked 

no later than 120 days from the date of entry of this Order.  

In each case the Objection must be served concurrently therewith upon Class 

Counsel Timothy J. Peter, Faruqi & Faruqi, LLP, 1617 John F. Kennedy Blvd Suite 

1550, Philadelphia, PA 19103 and Janine Pollack, Calcaterra Pollack LLP, 1140 

Avenue of the Americas 9th Floor, New York, NY 10036; and counsel for 

Defendants, Gregory T. Parks, Morgan, Lewis & Bockius LLP, 1701 Market St. 

Philadelphia, PA 19103. 

The Parties will have the same right to seek discovery from any objecting 

Settlement Class Member as they would if the objector was a party in the Litigation, 

including the right to take the objector’s deposition.  Such discovery will be 

conducted on an expedited basis, and the objecting Settlement Class Member is 
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required to respond to any written discovery within fourteen (14) days and must 

appear for deposition within fourteen (14) days after a deposition is noticed.   

Except upon a showing of good cause, any Settlement Class Member who 

does not submit a timely Objection in complete accordance with the Settlement 

Agreement and this Order shall not be treated as having filed a valid Objection to 

the Settlement and shall forever be barred from raising any objection to the 

Settlement. 

If a Settlement Class Member submits both a timely and valid opt-out notice 

and Objection, the Settlement Class Member will be deemed to have only submitted 

the opt-out notice and the Objection will be invalid. 

13. Claims Process and Distribution Plan.  Representative Plaintiffs and 

Defendants have created a process for assessing and determining the validity and 

value of claims and a methodology for distribution of benefits to Settlement Class 

Members on Approved Claims (the “Claims Process and Distribution Plan”), as set 

out in the Settlement Agreement and Exhibit D to the Settlement Agreement..  The 

Court preliminarily approves the Claims Process and Distribution Plan described in 

the Settlement Agreement (including the exhibits thereto), and directs that the 

Settlement Administrator implement the Claims Process and Distribution Plan and 

effectuate the distribution of settlement benefits to Settlement Class Members 
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according to the terms of the Settlement Agreement, should the Settlement be finally 

approved. 

Settlement Class Members who qualify for and wish to submit a claim shall 

do so in accordance with the requirements and procedures specified in the notice and 

the Claim Form.  If final Judgment is entered, all Settlement Class Members who 

qualify for any benefit under the Settlement but fail to submit a claim in accordance 

with the requirements and procedures specified in the notice and the Claim Form 

shall be forever barred from receiving any such benefit, but will in all other respects 

be subject to and bound by the provisions in the Settlement Agreement, the releases 

included in that Agreement, and the final Judgment. 

14. Termination of Settlement.  This Order shall become null and void 

and shall be without prejudice to the rights of the Parties, all of whom shall be 

restored to their respective positions existing immediately before this Court entered 

this Order, if the Settlement is not finally approved by the Court or is terminated in 

accordance with the Settlement Agreement.  In such event, the Settlement 

Agreement shall become null and void and be of no further force and effect, and 

neither the Settlement Agreement nor the Court’s orders, including this Order, 

relating to the Settlement shall be used or referred to for any purpose whatsoever. 

15. Use of Order.  This Order shall be of no force or effect if final 

Judgment is not entered or there is no Effective Date and shall not be construed or 
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used as an admission, concession, or declaration by or against Defendants of any 

fault, wrongdoing, breach, liability, or the certifiability of any class.  Nor shall this 

Order be construed or used as an admission, concession, or declaration by or against 

the Representative Plaintiffs or any other Settlement Class Member that his or her 

claim lacks merit or that the relief requested is inappropriate, improper, unavailable, 

or as a waiver by any Party of any defense or claim he, she, or it may have in this 

Litigation or in any other lawsuit. 

16. Stay of Proceedings.  Except as necessary to effectuate this Order, all 

proceedings and deadlines in this matter are stayed and suspended pending the Final 

Approval Hearing and issuance of the final Judgment, or until further order of this 

Court. 

17. Continuance of Hearing.  The Court reserves the right to adjourn or 

continue the Final Approval Hearing and related deadlines without further written 

notice to the Class.  If the Court alters any of those dates or times, the revised dates 

and times shall be posted on the website maintained by the Settlement Administrator. 

18. Summary of Deadlines.  The preliminarily approved Settlement shall 

be administered according to its terms pending the Final Approval Hearing.  The 

“Preliminary Approval Date” below is the date of entry of this Preliminary Approval 

Order.  Deadlines arising under the Settlement Agreement and this Order include but 

are not limited to: 
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Key Events Deadlines 
Notice Program Commences Within 60 Days after Preliminary Approval 

Date 
Motions for Final Approval and 
for Attorneys’ Fees, Costs and 
Plaintiffs’ Service Awards 

Within 99 Days after Preliminary Approval 
Date 

Opt-Out Deadline 120 Days after Preliminary Approval Date 
Objection Deadline 120 Days after Preliminary Approval Date 
Responses to Objections 14 Days before Final Approval Hearing 
Final Approval Hearing At least 162 Days after the Preliminary 

Approval Date 
Claims Deadline  192 Days after Preliminary Approval Date  

 
 

IT IS SO ORDERED this _____ day of _________________, 2021. 

  
The Honorable Kevin Castel 
United States District Court Judge 



 
 

EXHIBIT F – PROPOSED FINAL APPROVAL ORDER AND 

JUDGMENT



 
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
IN RE HUDSON’S BAY COMPANY 
DATA SECURITY INCIDENT 
CONSUMER LITIGATION 

 
Civil Action No. 18-cv-8472 (PKC) 

[PROPOSED] FINAL APPROVAL ORDER AND JUDGMENT 

On ______________________[DATE], this Court entered an order granting 

preliminary approval (the “Preliminary Approval Order”) (Doc. ____) of the 

settlement (the “Settlement”) between Plaintiffs Debbie Carthan, Bernadette 

Beekman, Julia A. Harris, Cassondra Joseph, Margo Kyler Knight, Jane Lefkowitz, 

Leslie Levitt-Raschella, Kelly Whitaker, Dennis Meduri, Giorgina Meduri, Greta 

Moss, Alexandria Rudolph, Jeanne Sacklow, Erika Targum, and Mark Wade 

(“Plaintiffs”), on their own behalf and on behalf of the Settlement Class (as defined 

below), and defendants Hudson’s Bay Company ULC, Saks Incorporated, Saks Fifth 

Avenue LLC, Saks & Company LLC, and Lord & Taylor LLC (“Defendants”), as 

memorialized in the Settlement Agreement, which is Exhibit ___ (Doc. ___) to 

Plaintiff’s Motion for Preliminary Approval of Class Action Settlement and 

Certification of Settlement Class;1 

On ______________________[DATE], pursuant to the notice requirements 

set forth in the Settlement Agreement and in the Preliminary Approval Order, the 

 
1The capitalized terms used in this Final Approval Order and Judgment shall have the 

same meaning as defined in the Settlement Agreement except as may otherwise be indicated. 
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Class was notified of the terms of the proposed Settlement Agreement, of the right 

of Class Members to opt-out, and the right of Settlement Class Members to object 

to the Settlement Agreement and to be heard at a Final Approval Hearing; 

On ______________________[DATE], the Court held a Final Approval 

Hearing to determine, inter alia: (1) whether the terms and conditions of the 

Settlement Agreement are fair, reasonable, and adequate for the release of the claims 

contemplated by the Settlement Agreement; and (2) whether judgment should be 

entered dismissing this action with prejudice.  Therefore, the Court is satisfied that 

Class Members were properly notified of their right to appear at the Final Approval 

Hearing in support of or in opposition to the proposed Settlement Agreement, the 

award of attorneys’ fees and costs and expenses to Class Counsel, and the payment 

of service awards to the Representative Plaintiffs. 

Having given an opportunity to be heard to all requesting persons in 

accordance with the Preliminary Approval Order, having heard the presentation of 

Class Counsel and counsel for Defendants, having reviewed all of the submissions 

presented with respect to the proposed Settlement Agreement, having determined 

that the Settlement Agreement is fair, adequate, and reasonable, having considered 

the application made by Class Counsel for attorneys’ fees and costs and expenses, 

and the application for service awards to the Representative Plaintiffs, and having 

reviewed the materials in support thereof, and good cause appearing: 
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IT IS HEREBY ORDERED THAT: 

1. The Court has jurisdiction over the subject matter of this action and 

over all claims raised therein and all Parties thereto, including the Settlement Class. 

2. The Settlement Agreement is, in all respects, fair, reasonable, and 

adequate, is in the best interests of the Settlement Class, and is therefore approved.  

The Court finds that the Settlement Agreement was entered into in good faith 

following arm’s length negotiations and is non-collusive.  The Court finds that the 

Parties faced significant risks, expenses, delays and uncertainties, including as to the 

outcome, including on appeal, of continued litigation of this complex matter, which 

further supports the Court’s finding that the Settlement Agreement is fair, 

reasonable, adequate and in the best interests of the Settlement Class Members.  The 

Court finds that the uncertainties of continued litigation in both the trial and appellate 

courts, as well as the expense associated with it, weigh in favor of approval of the 

settlement reflected in the Settlement Agreement. 

3. This Court grants final approval of the Settlement Agreement, 

including but not limited to the releases in the Settlement Agreement including all 

Released Claims, and the plans for implementation and distribution of the settlement 

benefits.  Therefore, all Class Members who have not opted out of the Settlement 

Class are bound by this Final Approval Order and Judgment, approving the 

Settlement Agreement. 
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4. The Parties shall effectuate the Settlement Agreement in accordance 

with its terms.  The Settlement Agreement and every term and provision thereof shall 

be deemed incorporated herein as if explicitly set forth herein and shall have the full 

force of an Order of this Court. 

OBJECTIONS AND OPT-OUTS 

5. _______ objections were filed by Settlement Class Members.  The 

Court has considered all objections and finds the objections do not counsel against 

Settlement Agreement approval, and the objections are hereby overruled in all 

respects. 

6. All Settlement Class Members who have not objected to the Settlement 

Agreement in the manner provided in the Settlement Agreement are deemed to have 

waived any objections by appeal, collateral attack, or otherwise. 

7. A list of the __ putative Class Members who have timely and validly 

elected to opt out of the Settlement Agreement and the Settlement Class (the “Opt-

Out Members”), and who therefore are not bound by the Settlement Agreement and 

this Final Approval Order and Judgment, has been submitted to the Court in the 

Declaration of ______________, filed in advance of the Final Approval Hearing.  

That list is attached as Exhibit A to this Order.  The Opt-Out Members listed in 

Exhibit A are not bound by the Settlement Agreement and this Final Approval Order 
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and Judgment and shall not be entitled to any of the benefits afforded to the 

Settlement Class Members under the Settlement Agreement. 

CLASS CERTIFICATION 

8. For purposes of the Settlement Agreement and this Final Approval 

Order and Judgment only, the Court hereby finally certifies the following class (the 

“Settlement Class”): 

All persons who used their credit, debit or prepaid debit 
card (other than a Saks First branded credit card) at a Saks, 
Saks OFF 5TH, or Lord & Taylor store in the United 
States and in U.S. territories from May 1, 2017 through 
April 1, 2018.  Excluded from the Class are Defendants, 
any of their parents or subsidiaries, any entities in which 
they have a controlling interest, as well as their current and 
former officers, directors, affiliates, legal representatives, 
heirs, predecessors, successors, and assigns.  Also 
excluded are any Judges to whom this case is assigned as 
well as his or her judicial staff and immediate family 
members. 

9. The Court readopts and incorporates herein by reference its preliminary 

conclusions as to the satisfaction of Federal Rule of Civil Procedure 23(a) and (b)(3) 

set forth in the Preliminary Approval Order and notes again that because this 

certification of the Settlement Class is in connection with the Settlement Agreement 

rather than litigation, the Court need not address any issues of manageability that 

may be presented by certification of the class proposed in the Settlement Agreement. 

10. The Court grants final approval to the appointment of Plaintiffs Debbie 

Carthan, Bernadette Beekman, Julia A. Harris, Cassondra Joseph, Margo Kyler 
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Knight, Jane Lefkowitz, Leslie Levitt-Raschella, Kelly Whitaker, Dennis Meduri, 

Giorgina Meduri, Greta Moss, Alexandria Rudolph, Jeanne Sacklow, Erika Targum, 

and Mark Wade as Representative Plaintiffs.  The Court concludes that the 

Representative Plaintiffs have fairly and adequately represented the Settlement Class 

and will continue to do so. 

11. The Court grants final approval to the appointment of Timothy J. Peter 

of Faruqi & Faruqi, LLP and Janine Pollack of Calcaterra Pollack LLP as Class 

Counsel.  The Court concludes that Class Counsel have adequately represented the 

Settlement Class and will continue to do so. 

NOTICE TO THE CLASS 

12. The Court finds that the Notice Program, set forth in the Settlement 

Agreement and effectuated pursuant to the Preliminary Approval Order, was the best 

notice practicable under the circumstances, was reasonably calculated to provide and 

did provide due and sufficient notice to the Class of the pendency of the Litigation, 

certification of the Class for settlement purposes only, the existence and terms of the 

Settlement Agreement, and of their right to object and to appear at the Final 

Approval Hearing or to exclude themselves from the Settlement Agreement, and 

satisfied the requirements of the Federal Rules of Civil Procedure, the United States 

Constitution, and other applicable law. 
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13. The Court finds that Defendants have fully complied with the notice 

requirements of the Class Action Fairness Act of 2005, 28 U.S.C. § 1715. 

AWARD OF ATTORNEYS’ FEES AND SERVICE AWARDS 

14. The Court has considered Class Counsel’s Motion for service awards 

and for attorneys’ fees and costs and expenses.  The Court awards Class Counsel the 

sum of $_________ as an award of attorneys’ fees and $__________ as an award of 

costs and expenses to be paid in accordance with the Settlement Agreement, and the 

Court finds this amount of fees and costs and expenses to be fair and reasonable.   

15. The Court grants Class Counsel’s request for service awards to the 

Representative Plaintiffs and awards $______ each to Plaintiffs Debbie Carthan, 

Bernadette Beekman, Julia A. Harris, Cassondra Joseph, Margo Kyler Knight, Jane 

Lefkowitz, Leslie Levitt-Raschella, Kelly Whitaker, Dennis Meduri, Giorgina 

Meduri, Greta Moss, Alexandria Rudolph, Jeanne Sacklow, Erika Targum, and 

Mark Wade.  The Court finds that this payment is justified by their service to the 

Settlement Class.  This payment shall be paid in accordance with the Settlement 

Agreement. 

OTHER PROVISIONS 

16. The Parties to the Settlement Agreement shall carry out their respective 

obligations thereunder. 
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17. Within the time period set forth in the Settlement Agreement, the 

benefits provided for in the Settlement Agreement shall be made available to the 

various Settlement Class Members submitting valid Claim Forms, on Approved 

Claims, pursuant to the terms and conditions of the Settlement Agreement. 

18. As of the Effective Date and in consideration of the promises and 

covenants set forth in this Settlement Agreement, each Settlement Class Member, 

including each Representative Plaintiff, is hereby deemed to have, and by operation 

of this Final Approval Order and Judgment shall have, completely, fully, finally, 

irrevocably, and forever released, relinquished, and discharged all Released Persons 

from the Released Claims, and further may not then or thereafter institute, maintain, 

or assert against any of the Released Persons, either directly, indirectly, on their own 

behalf or on behalf of any class or other person or entity, any action, regulatory 

action, arbitration, or court or other proceeding of any kind asserting any Released 

Claims, and the Settlement Class Members by operation of this Final Approval 

Order and Judgment shall be permanently barred and enjoined from commencing, 

prosecuting, or participating in any recovery in any action in this or any other forum 

in which any of the Released Claims is asserted. 

As of the Effective Date, the Released Persons are hereby deemed to have, 

and by operation of this Final Approval Order and Judgment shall have, completely, 

fully, finally, irrevocably, and forever released, relinquished, and discharged 
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Plaintiffs’ Counsel and Representative Plaintiffs from any claims arising from the 

Litigation, and further may not then or thereafter institute, maintain, or assert any 

claims against any of the Plaintiffs’ Counsel and Representative Plaintiffs, either 

directly, indirectly, on their own behalf or on behalf of any class or other person or 

entity, any action, regulatory action, arbitration, or court or other proceeding of any 

kind asserting any claims arising from the Litigation, including but not limited to 

claims under Fed. R. Civ. P. 11 or claims for attorneys’ fees. 

19. The terms of the Settlement Agreement and this Final Approval Order 

and Judgment shall have maximum res judicata, collateral estoppel, and all other 

preclusive effect in any and all claims for relief, causes of action, suits, petitions, 

demands in law or equity, or any allegations of liability, damages, debts, contracts, 

agreements, obligations, promises, attorney’s fees, costs, interest or expenses that 

arise out of or relate to the allegations or subject matter of the Litigation and/or 

Complaint.   

Each Settlement Class Member, including each Representative Plaintiff, may 

not now or hereafter institute, maintain or assert against any of the Released Persons, 

either directly, indirectly, on their own behalf or on behalf of any class or other 

person or entity, any action, regulatory action, arbitration, or court or other 

proceeding of any kind asserting any of the Released Claims, and the Settlement 

Class Members by operation of this Final Approval Order and Judgment are hereby 
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permanently barred and enjoined from commencing, prosecuting, or participating 

(as class members or otherwise) in any recovery in any action in this or any other 

forum arising out of the Released Claims are asserted. 

20. This Final Approval Order and Judgment and the Settlement 

Agreement, and all acts, statements, documents or proceedings relating to the 

Settlement Agreement, are not, and shall not be construed as, used as, or deemed to 

be evidence of, an admission by or against Defendants of any claim, any fact alleged 

in the Litigation, any fault, any wrongdoing, any violation of law, or any liability of 

any kind on the part of Defendants or of the validity or certifiability for litigation of 

any claims that have been, or could have been, asserted in the Litigation.  This Final 

Approval Order and Judgment, the Settlement Agreement, all acts, statements, 

documents or proceedings relating to the Settlement Agreement shall not be offered 

or received or be admissible in evidence in any action or proceeding, or be used in 

any way as an admission or concession or evidence of any liability or wrongdoing 

of any nature or that Representative Plaintiffs, any Settlement Class Member, or any 

other person has suffered any damage; provided, however, that the Settlement 

Agreement and this Final Approval Order and Judgment may be filed in any action 

by Defendants or Settlement Class Members seeking to enforce the Settlement 

Agreement or the Final Approval Order and Judgment (including but not limited to 

enforce the releases contained herein).  The Settlement Agreement and Final 



 
 

 

 11 
 

Approval Order and Judgment shall not be construed or admissible as an admission 

by Defendants that Representative Plaintiffs’ claims or any similar claims are 

suitable for class treatment.  The Settlement Agreement’s terms shall be forever 

binding on, and shall have res judicata and preclusive effect in, all pending and future 

lawsuits or other proceedings as to Released Claims and other prohibitions set forth 

in this Final Approval Order and Judgment that are maintained by, or on behalf of, 

any Settlement Class Member or any other person subject to the provisions of this 

Final Approval Order and Judgment. 

21. The Court hereby dismisses the Complaint and the Litigation and all 

claims therein on the merits and with prejudice and without fees or costs to any Party 

except as provided in this Final Approval Order and Judgment. 

22. Consistent with Paragraph 10 of the Settlement Agreement, if the 

Effective Date, as defined in the Settlement Agreement, does not occur for any 

reason, this Final Approval Order and Judgment and the Preliminary Approval Order 

shall be deemed vacated and shall have no force and effect whatsoever; the 

Settlement Agreement shall be considered null and void; all of the Parties’ 

obligations under the Settlement Agreement, the Preliminary Approval Order, and 

this Final Approval Order and Judgment shall cease to be of any force and effect; 

and the Parties shall return to the status quo ante in the Litigation as if the Parties 

had not entered into the Settlement Agreement.  In such an event, the Parties shall 
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be restored to their respective positions in the Litigation as if the Settlement 

Agreement had never been entered into (and without prejudice to any of the Parties’ 

respective positions on the issue of class certification or any other issue). 

23. Pursuant to the All Writs Act, 28 U.S.C. § 1651, this Court shall retain 

the authority to issue any order necessary to protect its jurisdiction from any action, 

whether in state or federal court. 

24. Without affecting the finality of this Final Approval Order and 

Judgment, the Court will retain jurisdiction over the subject matter and the Parties 

with respect to the interpretation and implementation of the Settlement Agreement 

for all purposes. 

ENTERED: 
 
DATED: __________________, 2021 By:  
 The Honorable Kevin Castel 
 United States District Judge 
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	2.2. Claims Process.  A Settlement Claim as to a Settlement Benefit shall be deemed an Approved Claim, and a Claim Form shall be deemed a Valid Claim Form, only if and only to the extent both the Settlement Claim and Claim Form in question meet all re...
	2.2.1. Upon receipt of an incomplete or unsigned Claim Form or a Claim Form that is not accompanied by sufficient documentation or information to determine whether and if so to what extent the Settlement Claim included in such Claim Form should be dee...
	2.2.2. Prior to determining that any Settlement Claim is or is not to be deemed an Approved Claim and any Claim Form is or is not to be deemed a Valid Claim Form under  2.2, the Settlement Administrator shall offer Defendants’ counsel and Class Couns...
	2.2.3. Following expiration of the Claims Deadline and all deadlines applicable to all requests for Claim Supplementation and following the process in the foregoing sections, the Settlement Administrator shall within 30 days determine whether and if s...
	2.2.4. The Settlement Administrator shall provide periodic updates to Class Counsel and Defendants regarding Claim Form submissions beginning within 30 business days after the commencement of the Notice Program continuing on a weekly basis thereafter ...
	2.2.5. Aggregate Cap.  Defendant Hudson’s Bay Company shall fund payment of all Approved Claims as outlined under  2.1.2 and  2.1.3, provided however that Defendant Hudson’s Bay Company’s liability for funding such payments shall not exceed $2,000,0...

	2.3. Defendants shall provide Representative Plaintiffs with a statement about the full value of the structural relief as outlined in  2.5 herein, at least 14 days prior to any motion for Preliminary Approval of this settlement.
	2.4. Settlement Expenses.  All Costs of Settlement Administration shall be paid to the Settlement Administrator and borne alone by Defendants provided, however, that any such Settlement Expenses over $250,000 shall be borne by Plaintiffs’ Counsel.    ...
	2.5. Structural Relief.  For three (3) years, the banners, brands, and stores that Defendant Hudson’s Bay Company still owns or operates in the United States shall agree to the following structural relief:
	2.5.1. Hiring a qualified security assessor on an annual basis to assess compliance with PCI Data Security Standard requirements and achieving a Report on Compliance that evidences compliance with all such requirements;
	2.5.2. Conducting annual PCI penetration testing of the cardholder environment in compliance with PCI DSS Section 11.3, and remediating all critical vulnerabilities where feasibly possible;
	2.5.3. Operating a system that is designed to encrypt or tokenize Payment Card information at the pin pad level of the point of sale terminals in stores or otherwise renders payment card information unreadable at the pin pad level using a method like ...
	2.5.4. Maintaining written information security programs, policies and procedures; and
	2.5.5. Written confirmation to Class Counsel from Defendants that the items in PCI Forensic Investigation Report (Version 6.1) related to the Security Incident were completed and have not been reversed or undone (except that different technologies, ve...


	3. PRELIMINARY APPROVAL AND FINAL APPROVAL.
	3.1. Within 30 days of the execution of the Settlement Agreement, Class Counsel shall submit this Settlement Agreement to the Court as part of an unopposed motion for preliminary approval of the Settlement Agreement.  The motion for preliminary approv...
	(a) conditional certification of the Class for settlement purposes only;
	(b) preliminary approval of the Settlement Agreement;
	(c) appointment of Timothy J. Peter of Faruqi & Faruqi, LLP and Janine Pollack of Calcaterra Pollack LLP as Settlement Class Counsel;
	(d) appointment of the Representative Plaintiffs as Class Representatives;
	(e) a preliminary injunction prohibiting the Class from filing, prosecuting, continuing, intervening in, or participating (as class members or otherwise) in any other lawsuit or proceeding arising out of the Released Claims pending final approval of t...
	(f) approval of and direction to conduct the Notice Program to be initiated within sixty (60) days of the date of Preliminary Approval, including the notice plan set forth in the Declaration of Richard W. Simmons of Analytics Consulting LLC attached h...
	(g) approval of a press release (“Press Release”) substantially similar to the one attached hereto as Exhibit B and long form notice (“Long Notice”) substantially similar to the one attached hereto as Exhibit C.  The Long Notice shall include a fair s...
	(h) appointment of the Settlement Administrator; and
	(i) approval of a Claim Form substantially similar to that attached hereto as Exhibits A-1 and A-2.

	3.2. Within ninety-nine (99) days after the date Preliminary Approval is granted, Class Counsel shall submit motions for final approval and for attorneys’ fees, costs and plaintiffs’ service awards. The proposed Judgment that shall be filed with the m...
	(a) Determine that the Settlement Agreement is fair, adequate, and reasonable;
	(b) Finally certify the Settlement Class for settlement purposes only;
	(c) Determine that the Notice Program satisfies due process requirements;
	(d) Dismiss all claims in the Complaint with prejudice;
	(e) Bar and finally enjoin the Settlement Class from filing, prosecuting, continuing, intervening in, or participating (as class members or otherwise) in any other lawsuit or proceeding arising out of the Released Claims; and
	(f) Release and forever discharge Defendants and the other Released Persons from the Released Claims, as provided for in this Settlement Agreement.

	3.3. The Final Approval Hearing will be held at least one hundred and sixty-two (162) days after the Preliminary Approval Date.

	4. NOTICE PROGRAM.
	4.1. Within ten (10) days of the filing of the Motion for Preliminary Approval, Defendants shall provide notice to state Attorneys General or others as required by 28 U.S.C. § 1715(b).
	4.2. Within sixty (60) days of the Preliminary Approval Order, the Settlement Administrator shall cause notice to be disseminated to the Class pursuant to the Notice Program in accordance with the notice plan set forth in Exhibit D in order to comply ...
	4.3. Notice shall include a dedicated settlement website established by the Settlement Administrator (the “Settlement Website”).
	4.3.1. Within 60 days after the Preliminary Approval Order, the Settlement Administrator shall establish the dedicated Settlement Website and shall maintain and update the website throughout the Claims Period.  The Settlement Website will include the ...
	4.3.2. Within 60 days after the Preliminary Approval Order, the Press Release, as set forth in Exhibit B, shall be issued by the Settlement Administrator through PR Newswire as well as any other forms of publication notice pursuant to the notice plan ...

	4.4. The Notice Program shall be subject to approval by the Court as meeting constitutional due process requirements.
	4.5. The Long Notice, Press Release, and Claim Form approved by the Court may be adjusted in non-material ways by the Settlement Administrator, solely in consultation with and by agreement of the Parties, as may be reasonable and necessary and not inc...
	4.6. Prior to the Final Approval Hearing, Class Counsel shall cause to be filed with the Court an appropriate affidavit or declaration from the Settlement Administrator with respect to complying with the Court-approved Notice Program.
	4.7. The Notice Program shall be deemed to commence no later than 60 days following entry by the Court of a Preliminary Approval Order in the form attached hereto as Exhibit E, or an order substantially similar to such form.
	4.8. Defendants will provide a declaration stating that Defendants do not have information that would allow direct notice via email or postal mail to the Settlement Class.

	5. OPT-OUT PROCEDURES.
	5.1. Each Class Member wishing to opt-out of the Settlement Class shall individually sign and timely submit written notice of such intent to the designated Post Office box established by the Settlement Administrator.  The written opt-out notice must c...
	5.1.1. The written opt-out notice must include the individual’s name and address; a statement that he or she wants to be excluded from the Settlement Class; and the individual’s signature.
	5.1.2. To be effective, written opt-out notice must be postmarked no later than 120 days from the date of entry of the Preliminary Approval Order.
	5.1.3. No later than 130 days from the date of entry of the Preliminary Approval Order, the Settlement Administrator shall provide the Parties with: (a) copies of all completed opt-out notifications, and (b) a final list of all who have timely and val...

	5.2. All Class Members who submit valid and timely notices of their intent to be excluded from the Settlement Class shall not receive any Settlement Benefits under or be bound by the terms of this Settlement Agreement.  All Class Members who submit va...

	6. OBJECTION PROCEDURES.
	6.1. Each Settlement Class Member desiring to object to the Settlement Agreement shall submit a timely written notice of his or her objection.  Such notice shall state: (i) the objector’s full name, address, telephone number, and e-mail address (if an...
	6.1.1. To be timely, written notice of an objection in the appropriate form must be filed with the Clerk of Court or mailed to the Claims Administrator postmarked no later than 120 days from the date of entry of the Preliminary Approval Order.
	6.1.2. In each case the Objection must be served concurrently therewith upon Class Counsel Timothy J. Peter, Faruqi & Faruqi, LLP, 1617 John F. Kennedy Blvd Suite 1550, Philadelphia, PA 19103 and Janine Pollack, Calcaterra Pollack LLP, 1140 Avenue of ...

	6.2. The Parties will have the same right to seek discovery from any objecting Settlement Class Member as they would if the objector was a party in the Litigation, including the right to take the objector’s deposition.  Such discovery will be conducte...
	6.3. Except upon a showing of good cause, any Settlement Class Member who fails to comply with the requirements for objecting in  6.1 and 6.2 shall waive and forfeit any and all rights he or she may have to appear separately and/or to object to the ...
	6.4. In the event that a Settlement Class Member submits both a timely and valid opt-out notice and Objection, the Settlement Class Member will be deemed to have only submitted the opt-out notice and the Objection will be invalid.
	6.5. The Parties are to file any responses to objections within fourteen  (14) days before the Final Approval Hearing.

	7. RELEASES.
	7.1. Upon the Effective Date, each Settlement Class Member, including each Representative Plaintiff, hereby expressly is deemed to have, and by operation of the Judgment shall have, completely, fully, finally, irrevocably, and forever released, relinq...
	7.2. Upon the Effective Date, Released Persons hereby expressly are deemed to have, and by operation of the Judgment shall have, completely, fully, finally, irrevocably, and forever released, relinquished, and discharged Plaintiffs’ Counsel and Repres...

	8. PROPOSED CLASS COUNSEL’S ATTORNEYS’ FEES, COSTS, AND EXPENSES; AND SERVICE AWARD TO REPRESENTATIVE PLAINTIFFS.
	8.1. The Parties did not negotiate the payment of the Representative Plaintiffs’ attorneys’ fees, costs, expenses and/or service awards, as provided for in  8.2 and 8.3, until after the substantive material terms of the Settlement had been agreed up...
	8.2. Class Counsel will request from the Court, and Defendant Hudson’s Bay Company has agreed not to object to Class Counsel’s request for and to pay (subject to Court approval to the extent approved) an award of reasonable attorneys’ fees, costs, and...
	8.3. The Court’s rejection, non-approval or reduction of Class Counsel’s request for an award of attorneys’ fees, costs and expenses shall not serve as a basis to avoid or terminate this Settlement Agreement.  The Parties agree that the relief to the ...
	8.4. Class Counsel will request from the Court a service award for Representative Plaintiffs in the amount of $1,000 per person.  Defendant Hudson’s Bay Company agrees not to object to this request, and to pay the amount the Court awards to Representa...
	8.5. Defendant Hudson’s Bay Company shall pay the award of Class Counsel’s attorneys’ fees, costs, and expenses, up to the amount set forth in  8.2 to the degree approved by the Court, not later than ten (10) calendar days following the Effective Dat...

	9. ADMINISTRATION OF CLAIMS.
	9.1. The Settlement Administrator shall administer the process of reviewing and determining the validity of the Claim Forms and Settlement Claims submitted by Settlement Class Members and give reports as to such administration to Class Counsel and Def...
	9.2. Defendant Hudson’s Bay Company shall pay the HBC Payment to the Settlement Administrator within 60 days after the Effective Date or 30 days after the amount of the HBC Payment becomes final pursuant to  2.2.5, whichever is latest.  Payments of A...
	9.3. All Settlement Class Members who fail to timely submit a Settlement Claim for any Settlement Benefits hereunder within the time frames set forth herein shall be forever barred from receiving any payments or benefits pursuant to the settlement set...
	9.4. No person shall have any claim against the Settlement Administrator, Released Persons, Class Counsel, Defendants’ counsel, and/or Representative Plaintiffs based on distributions of Settlement Benefits to Settlement Class Members.

	10. CONDITIONS OF SETTLEMENT, CANCELLATION, OR TERMINATION.
	10.1. The Effective Date shall be the date by which all of the following events have occurred:
	(a) the Court has entered the Preliminary Approval Order with notice of a Final Approval Hearing, as required by  3.1;
	(b) no petition seeking interlocutory appeal of the Preliminary Approval Order under Federal Rule of Civil Procedure 23(f) has been filed and granted, or, if any such petition has been filed and granted, the Preliminary Approval Order has been upheld ...
	(c) the Court has entered the Judgment granting final approval to the Settlement Agreement (among other things) as set forth herein; and
	(d) Either (i) thirty (30) days have passed after entry of the final Judgment (i.e., the Judgment is entered as a final judgment and not subject to appeal) and no appeal is taken after the Judgment’s entry and no motion or other pleading has been file...

	10.2. The Parties agree, for purposes of this Settlement Agreement only, to the certification of the Class and the Settlement Class.  If the Settlement Agreement is not approved by the Court or the Settlement Agreement is terminated and/or cancelled i...
	10.3. The Settlement Agreement may be terminated and/or cancelled by any of the Parties if (i) the Court rejects, materially modifies, materially amends or changes, or declines to preliminarily approve or finally approve the Settlement Agreement apart...
	10.4. Notwithstanding any provision of this Settlement Agreement to the contrary, including but not limited to  10.3, and for the avoidance of any doubt, the finality or effectiveness of the Settlement Agreement shall not depend upon the Court awardi...

	11. MISCELLANEOUS PROVISIONS.
	11.1. The Parties, their successors and assigns, and their attorneys (i) acknowledge that it is their intent to consummate this Settlement Agreement; (ii) agree to use reasonable efforts to cooperate with one another in seeking Court approval of this ...
	11.2. It is expressly agreed that nothing herein restricts Class Counsel from communicating with Class Members or Settlement Class Members.
	11.3. The Parties intend this Settlement Agreement to be a final and complete resolution of all disputes between them with respect to the Litigation.  If this Agreement does not become effective or is cancelled, withdrawn, or terminated for any reason...
	11.4. The Settlement Agreement may be amended or modified only by a written instrument signed by or on behalf of all Parties or their respective successors-in-interest.  The Parties agree that nonmaterial amendments or modifications to this Agreement ...
	11.5. If the Court indicates, prior to entry of the Preliminary Approval Order or the Judgment, that the Settlement Agreement will not be approved unless certain changes are made, the Parties will attempt in good faith but in the exercise of each of t...
	11.6. The Settlement Agreement, together with the exhibits attached hereto, constitute the entire agreement among the Parties hereto with respect to the matters discussed herein and supersede all prior or contemporaneous oral or written understandings...
	11.7. Class Counsel, on behalf of the Class, are expressly authorized by Representative Plaintiffs to take all appropriate actions required or permitted to be taken by the Class pursuant to the Settlement Agreement to effectuate its terms, and also ar...
	11.8. Each counsel or other person executing the Settlement Agreement on behalf of any Party hereto hereby warrants that (s)he has the authority to execute this Agreement and thereby bind the respective Party.  The Representative Plaintiffs each warra...
	11.9. Any failure by any Party to insist upon the strict performance by any other Party of any provision of this Agreement shall not be deemed a waiver of any provision of this Agreement and such Party, notwithstanding such failure, shall have the rig...
	11.10. The Settlement Agreement may be executed in one or more counterparts.  All executed counterparts and each of them shall be deemed to be one and the same instrument.  A complete set of original executed counterparts shall be filed with the Court.
	11.11. The Settlement Agreement shall be binding upon, and inure to the benefit of, the respective current and future heirs, legal representatives, executors, administrators, successors and assigns of the Parties hereto.
	11.12. The Court shall retain jurisdiction with respect to implementation and enforcement of the terms of the Settlement Agreement, and all Parties hereto submit to the jurisdiction of the Court for purposes of implementing and enforcing the settlemen...
	11.13. The Settlement Agreement shall be considered to have been negotiated, executed, and delivered, and to be wholly performed, in the State of New York, and the rights and obligations of the parties to the Settlement Agreement shall be construed an...
	11.14. The Final Approval Hearing shall be scheduled no earlier than 100 days after the notices are made in order to comply with the Class Action Fairness Act (“CAFA”), 28 U.S.C.§ 1715(d) pursuant to  4.1 above.
	11.15. As used herein, “he” means “he, she, or it;” “his” means “his, hers, or its;” and “him” means “him, her, or it.”
	11.16. All dollar amounts are in United States dollars.
	11.17. All settlement checks shall be void 90 days after issuance and shall bear the language: “This check must be cashed within 90 days, after which time it is void.”  If a check becomes void, the Settlement Class Member shall have until 120 days aft...
	11.18. Neither Class Counsel nor Defendants’ counsel intend anything contained herein to constitute legal advice regarding the tax consequences of any amount paid hereunder nor shall it be relied upon as such.
	11.19. All of the Parties agree to cooperate and to work with one another to protect any confidential materials produced in discovery in the Litigation.  All agreements made and orders entered during the course of the Litigation relating to the confid...
	11.20. The Settlement Agreement may be executed by facsimile or electronic signature by any Party and such signature shall be deemed binding for all purposes hereof without delivery of an original signature being thereafter required.
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